maBa 8. PerynupoBaHue Hanoroo6noxeHus
npu TpaHcepTHOM LLeHOOOpa3oBaHMU
B POCCUMNCKOM U 3apybeXHOM 3aKoHoAaTebCTBe

IMon TpaHChepTHRIM mEHOOOpa3zoBaHWEM (transfer pricing) B MHPOBOH
MIPAaKTHKE HAJIOTOOOJIOKEHNST TIOHUMAETCsI YCTAaHOBJIEHHE LIEH MPU CIENKax Me-
K1y aQGUIMPOBAaHHBIMU OpPraHU3aLMUsIMU, KOTOPbIE, KaK MPaBUIIO, OTIIMYAIOTCS
OT PHIHOYHBIX IIEH Ha peajim3yemble ToBapsl (yciyru). [Ipu aTom TpancdepTHOe
LIEHOOOpa30BaHKE 3aYACTYIO MCIIONB3YETCs B IESIX YKJIOHEHMS OT HAJIOT000JI0-
XKEHUsI IyTeM 3aHIKCHMS LEHbl M MEepEeMEIleHHs HanoroodsiaraeMoi 0as3bl B
CTOPOHY MNPEANPUATHH, JHOO0 3aperMCTPUPOBAHHBIX B 30HAaX C MOHW)KEHHBIM
YPOBHEM HAJIOT000JI0KEHHUS, THO0 MUHUMH3HMPYIOIIMX CBOM HAJIOTOBHIE TLIaTe-
KM MHBIMHU criocobaMu. Kak mpaBmito, HaJoroBoe 3aKOHOAATENBCTBO OOJIBIINH-
CTBa CTPaH MPELyCMaTPUBACT BO3MOKHOCTb M3MEHEHUS IIEHBI CHENKU B LENAX
HaJIo0roo0JIOKEHHS B Cllydae YCTAaHOBJICHUS ee TpaHC(epTHOro xapakrepa. Tak,
cormacHo craree 40 Hanorosoro xogexkca Poccuiickoii ®enepanun,
KOPPEKTUPOBKA IEHBI CHAEIKHA B LEJIAX HAJIOTOOOJIOKEHUS IMPOM3BOAMUTCS B
ciry4ae oOHapyKeHus (paKTa OTKIOHEHHS TaKOW IEHBI OT PHIHOYHOW OoJiee deM
Ha 20%. B 3TOM ciy4yae HaloroBble OpraHbl MOTYT JOHAUYUCIIUTh HAJIOTH UCXOAS
13 PHIHOYHO LIEHHI TOBapa (padoThl, YCIyTN).

TpancepTHbIC IEHBI TPUMEHSIOTCS PAa3IMYHBIMU OPTaHU3alMsAMU (B Tep-
BYIO OUYepelb, BEPTHUKAIBHO HHTETpHpoBaHHEIMU kKomnanusamu (BUK), TpancHa-
uuoHanbHbIMU KopriopaumsaMu (THK)) kak cpezcTtBo HalloroBoro miaHupoBa-
HUsI, @ TIOPOH — M KaK CHOCOO YKJIOHEHMs OT HCIIOJHEHHs CBOMX HaJOIOBBIX
obs3anHOCTe|. [Ipexae Bcero, Mconap30BaHHE TpaHC(HEpTHOTO IIEHOOOpa3oBa-
HUSI IPUMEHSETCS B LENIAX YKIOHEHUs! OT yIUIaThl HAJIOTa HAa MPUOBLTb OpraHu-
3alMii 1 KOCBEHHBIX HAJIOTOB, B3UMAEMBIX 110 aJBaJOPHBIM CTaBKaM (HaIpuMep,
HAC u akuussn).

[TpakTHKa Mokasaina, YTO B COBPEMEHHBIX POCCHMCKUX yCIOBUSX cTaThs 40
HK P® nepaborocmocobHa u kpaitHe Hea(h(heKTHBHA, TOCKOIBKY, HECMOTpPS Ha
HaJIMYUE [IPaBOBOM HOPMBI, (PAKTUUECKH Ta HOPMa TPyIHOpEau3yemMa BCie-
CTBHE HEOINPaBJIaHHBIX OTPaHUYCHHH JUIA ee mpuMeHeHHs. COBEpIIEHHO oye-
BUIHO, YTO MPEAIIPUATHE MOXKET OPraHHU30BbIBATH CBOE HAJIOTOBOE M, COOTBET-
CTBEHHO, JOTOBOPHOE IUIAHUPOBAaHHWE TaKMM 00pa3oM, YTOOBI OTKJIIOHEHHE IIEH
CIETIOK OT PBIHOYHBIX IIeH HaxoamiIock B paMkax 20%. B atux npenenax, 3aHu-

302



JKast WM 3aBbllias LEHY CACIKHU, MOXKXHO CYIIECTBEHHO 3KOHOMHTHL Ha HaJIOIo-
BBIX IIIaTEXKax.

Bornee Toro, mpuBsi3ka K peIHOYHOH IIEHE TaKXKe AeaeT 3Ty HopMy Hepabo-
TOCTIOCOOHOM, TOCKOJIBKY MOHSTHE PBIHOYHOW IIEHBI B POCCHIICKOM 3aKOHOA-
TEJILCTBE JUIs OOJIBIIMHCTBA TOBApoB (padot, yciyr) He onpeneneHo. [1pu atom
IIPUMEHEHHE CIEeU(PUIECKIX HAJOrOBBIX CTABOK HE OOECHEYUT I'apaHTHIO OT
HCTIOJIh30BaHUS TPAHC(EPTHBIX IIEH, TOCKOJBKY TaKHE CTABKH HEBO3MOXHO YC-
TaHOBHTH KaK 10 OCHOBHBIM HAJOTaM, JUII YKIOHEHHUS OT YIUIATHl KOTOPBIX HC-
MOJIb3yeTCsi TpaHC(hepTHOE IEeHOOOpa3oBaHME, TaK W MO paboTaM M yCiyram,
C/IEJIKH C KOTOPBIMH TaK)K€ HCIIOJIB3YIOTCS JJIsl YKJIOHEHHUS! OT HAJIOT000JI0XKe-
HUSL.

Takxe cielyer OTMETHTb, YTO B POCCUICKOM 3aKOHOJATEIbCTBE KpailHe
HEeyla4HO CQOPMYJIMPOBAHO MOHITHE «B3aMMO3aBUCHMOE JIMIIO», SIBJISIOIIEECS
OJIHMM W3 OCHOBAHMH ISl TPOBEPKH IIPABUIBHOCTH ITPUMEHEHHOH LICHBI CIe-
KH, TIOCKOJIBKY TaKOe ONpeelICHHE He HeceT B cebe HEOOXOTUMON «THOKOCTH,
NpUBs3bIBas (DakT B3aMMO3aBHCHMOCTH JHIIb K Hanmuumioo 20% y4acTus B yc-
TaBHOM (CKJIAZIOYHOM) KamuTaje Apyrod opraHusanuu. Jlaxke eciam ommparbes
Ha 1. 2 cratbu 40 HK PO, rae roBoputcst 0 AUCKPEMOHHOM MOJTHOMOYUHU CyAa
MIPU3HABATH JIMI] B3aMMO3aBUCHMBIMH B MHBIX CIIydasx, HENb3s CUATATh MOJ00-
HYI0O HOPMY JIOCTaTOYHOH, MTOCKONBKY CyJI IOJKEH PyKOBOACTBOBATHCS 3aKOHO-
JaTCJIbHO ONPEACIICHHBIMU KPUTCPUAMU NIPU3HAHUA JIML B3aUMO3aBUCUMBIMHU, a
Ha CETOJIHSIIHNI JIeHb MT0100HbIe KPUTEPUH 3aKOHOM HE yCTaHOBIICHEI.

YuuteiBas 5TH 00CTOSATEIHCTBA U UCXOJS U3 HEOOXOIUMOCTH YBEIHUCHUS
HAJIOTOBBIX ITOCTYIUICHWH B POCCHHCKHI OIOIKET, MPEACTaBIsAeTCsS HEOOXO0Iu-
MBIM MPOBECTH aHAIIM3 3aKOHOJATENIbCTBA 3apyOCIKHBIX CTPaH M MEXIyHapoJ-
HOTO OITbITa B 00JIACTH NMPOTHBOJICHCTBHS HCIOJIB30BAHUIO TPAHC(HEPTHOTO Iie-
HOOOpa3oBaHWSA B MEMIX YKIOHCHHS OT HajorooOmoxkeHus. IIpaktmka u
3aKOHOJATEIBCTBO 3apyOeKHBIX CTPaH M PEKOMEHAAIMH MEXIyHapOIHBIX Op-
TaHU3aIUil MOTYT OBITh MOJE3HBI IS YSICHEHHS CYIIECTBA PACCMATPHBAEMOTO
SIBJICHUS], YCTaHOBJICHUS IIPUYMH U TIOCJIEICTBUI TpaHC(EpTHOTO IIeHO0Opa3o-
BaHUS, a TIIABHOE — VIS PEICIIIIUN B POCCHHCKOE 3aKOHOIATEIBCTBO I EKTHB-
HBIX HOPM, CIIOCOOCTBYIOIIHNX O0pb0e ¢ 3THM siBiieHHeM. Pasymeercs, mogoOHas
peuenuusi He JOJDKHA CBOAMTBCS K KOIMHMPOBAHMIO 3apyOexHOro Impasa, MO-
CKOJIbKY 3aKOHOJIATEJIbCTBO JOJDKHO MCXOJUTH M3 SKOHOMHYECKOH M IpaBOBOM
JIEHCTBUTEIIFHOCTH, YIUTHIBAS TPAIUIINNA HOPMOTBOPUECTBA U XO3IHCTBOBAHUS B
Poccun.

B Hacrosieii padote Oyaer MpoBeAcH aHATU3 HOPM POCCHUCKOTO 3aKOHO-
JIATENbCTBA O PEryJMPOBAaHUH TPaHC(EPTHOTO [IEHOOOPa30BaHMUs, a TAKXKE 3aKO0-
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HOJIAaTeIbCTBA CTPAH C Pa3BUTOM PHIHOYHOM SKOHOMHMKOM, Takux kak CIIA, Ka-
Hana, BemukoOpuranus, ABctpanus, Hunepnanapel, u pexkomeHnanuii OpraHu-
3al{U 10 YKOHOMHYECKOMY COTpyAHu4ecTBY H paszputuio (OOCP) B 310if 06-
mactu. Ilo pesynpraTtam aHanmmsa OyZyT ClielaHBl HEKOTOPBHIE BBEIBOIBI, a TAKXKe
c(hopMyTHPOBAHBI PEKOMEHIAIMU [0 COBEPIICHCTBOBAHUIO POCCHICKOTO 3aKO-
HOJIATENILCTBA B 00JIACTH HAJIOTOOOJIOXKEHHUS MPH TpaHCHEPTHOM IIEeHOOOpa3oBa-
HUML.

8.1. Poccunckasa ®epepaumns

Hwke OynyT paccMOTpeHBI HOPMBI 3aKOHOnaTenbcTBa Poccuiickoit dene-
panuy, peryiupyrone BOIpoCkl IPU3HAHUS JIMIl B3aUMO3aBUCUMBIMH, UCXOZS
13 ONM3KKX K 3TOMY HOHSTHIO TEPMHHOB, PACKPBITHIX B Pa3HbIX 3aKOHOAATEIb-
HBIX aKkTax. ByayT Takxke mpoaHaIM3UPOBAHbI HEAOCTATKU AEHCTBYIOLINX HOPM
Hanorosoro konexca P®, peryampyromumx Haaoroo0jJoKeHHE B YCIOBHSX
TparchepTHOTO 1IeHO0Opa30BaHUs.

lMposepka Harno2oebIMU op2aHaMmu npasuibHOCMuU
rpumeHeHuUs UeH o coernkam

IIpu paccMoTpeHMH POCCHICKONH HOPMAaTHBHO-TIPABOBOW 0a3bl ClEIyeT
MpeXkJe BCEro 00paTuTh BHUMAaHUE Ha MPE3yMIIIHMIO COOTBETCTBHS LIEHBI (TOBa-
POB, paboT WM YCIIyT), YKa3aHHOM CTOPOHAMH CIEJIKH, YPOBHIO PIHOYHBIX IIEH,
ecln He Jioka3aHo oGpatHoe™. TakuM 0Gpa3oM, IPOBEPKA TIPABUILHOCTH TIPH-
MEHEHHS 1IeH M0 CIEIKaM OCYIIECTBISIETCS] IyTEM CPABHEHHUS LIEHbI, YKa3aHHON
CTOpOHAMH, U pbIHOYHOI neHsl. B m. 2 crateu 40 HK P® nmpuBoautcs 3akpsl-
THIH TE€peveHb CUTYaIMi, KOTOPbIe MOTYT CIY)KUTh OCHOBAaHHMEM ISl ITOJJOOHOM
npoBepku. K 9ucimy Takux CHUTyaluii OTHOCSITCS CHIENKH MEXIY B3aHMMO3aBHCH-
MBIMH JIHLAMH.

COBepHJeHI/Ie CACJIKHN B3aMMO3aBUCHUMBIMHU JIHIAMU

Bzanmozasucumbivu nunamu HK PO npusnaer ¢usmueckux wiM 10puam-
YECKUX JIL, OTHOIIEHHS MEKTy KOTOPHIMH MOTYT OKa3bIBaTh BIIMSHUE HA YCIIO-
BUS WIM SKOHOMHUYECKHE DPE3yNbTaThl MX ACATEIBHOCTH WIN JESTEIbHOCTH
mpeacTaBiaseMbIx umu jun (1. 1 cr. 20).

Hanorossiit koneke P® npegycmarpuBaer Tpu cilydas B3aMMO3aBUCUMOCTU
JIMIL: OJTHA OpTaHU3alys HEMOCPEACTBEHHO W/MIM KOCBEHHO yYacTBYET B IPYTrOH

% Cwm. 1. 1 ct. 40 HK P.
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OpraHu3alliuy, U CyMMapHas JO0JIs TAKOTro y4yacTus coctaniser 6oiee 20%. ons
KOCBEHHOT'O y4acTHsl OJJHOM OpraHW3alliy B JIpyrol 4epes MOcCIeI0BaTeIbHOCTh
MHBIX OpPraHM3alUi OmpenensieTcs B BHAE IMPOM3BEACHUS JOJICH HENMOCPEACT-
BEHHOT'O y4aCTHs OPTaHM3alUil 3TON MOCIEN0BATEIbHOCTH OJIHA B APYTOH; OIHO
(u3nUecKoe JUIO MOAUUHICTCS APYroMy (PU3HMUSCKOMY JIHILY MO JOJIKHOCTHO-
MYy TIOJIOXKEHHIO; JIMIIA COCTOST B COOTBETCTBUHM C CEMEWHBIM 3aKOHOJATENbCT-
BoM Poccwuiickoit ®enepannu B OpadyHBIX OTHOIICHUSX, OTHOIICHHSX POJICTBA
WJIN CBOMCTBA, YCHBIHOBUTENS U YCHIHOBJICHHOTO, @ TAKXKE MOMEUUTENS U ONeKac-
MOro. O]IHaKO MEPCUYCHDb TAKUX CIIYYacB HE ABJIACTCA 3aKPbIThIM, U B3aUMO3aBU-
CHUMOCTh MOKET OBITh YCTaHOBJICHA B CyJIcOHOM IOPSIJIKE, €CIIM OTHOLICHUS Me-
XKLy JULIAMH MOTYT TOBJIMSTH Ha PE3yJbTaThl CHIEJIOK 10 pealn3aliuil TOBApOB
(pabot, ycmyr). B IloctanoBnenun Ilnenyma BepxoBaoro Cyma P® Ne 41 u
[Tnenyma Briciiero Apoutpaxuoro Cyma P® Ne 9 roBoputcst 0 HEOOX0UMOCTH
JUIsl Cy/ia TIpY TIPUHSTHH PEIIeHNI NCXOIUTDh U3 TOTO, YTO yKa3aHHAas CTOPOHAMH
C/ENKH IIeHAa MOXET OBITh OCIIOpEHA HAJIOTOBBIM OPraHOM TOJIBKO B CIIyYasiX,
nepeuyrcieHHbIX B myHKTe 2 ctatbu 40 HK. B MHBIX ciy4asx HalIOTOBBIN OpraH
HE BIIpaBe OCMapUBATh JUIS 11eJIell HAJIOT0O0JIOKEeHHUS LIEHy TOBapoB, padoT, yc-
JIyT, YKA3aHHYIO CTOPOHAMH B cjieike’”.

Ha mepBblii B3MI7, 3aKOHOAATEb OIPENENIMII MIEPEUeHb CIIyYacB B3anMO-
3aBHCUMOCTH. OHAKO OTCYTCTBUE KaKHUX-JIMOO 3aKOHOJATEIBHO O(QOPMICHHBIX
KPUTCPUECB JId YCTAHOBJICHUA HOJIO6HOFO BJIIMSIHUSI OTHOIICHUIN Ha LCHY CACIKU
JIaeT Cyly HEOTpaHUUCHHBIE BO3MOXXHOCTH YCTAHABIMBATh B3aHMO3aBUCHMOCTD
10 JTI00BIM OCHOBaHUSIM. TakuM 00pa3oM, IMOHATHE «B3aWMO3aBUCHMOCTD JIUID)
SIBISIETCSI HEUETKUM M JaKe CyOBEKTUBHBIM, YTO HEAOIYCTUMO B HaJIOTOBBIX
IMPaBOOTHOLICHUAX. I[J'ISI TOTO ‘-ITO6I)I JIydlI€ MOHATH CMBICI JAaHHOI'O TEpMUHA,
o0OpaThMCs K aHaIN3y MOJI0KEHUH APYTUX 3aKOHOJATENbHBIX akToB Poccuiickoii
denepanui.

3akoH P® «O TamoskeHHOM Tapu(e» MPU3HAET YYACTHUKOB CIEIIKU
B3aMMO3aBUCHMBIMH JIMLIAMH, €CJIH OHH YIOBIETBOPSIOT XOTS OBl OJHOMY W3
CIIeTyIOIUX TpH3HAKOB :

[J OOWH W3 YYaCTHHKOB CHCTKHU ((U3MUECKOE JIMIIO) WIH JOJKHO-
CTHOE JIUIIO0 OJHOTO M3 YYAaCTHHUKOB CIENKU SBJSETCS OJIHOBpE-
MEHHO JIOJDKHOCTHBIM JIMLIOM JIPYTOTO YYaCTHUKA CIICIIKH;

85 Cm. Mocranosnenue Inenyma BC Ne 41 u ITnenyma BAC Ne 9 «O HEKOTOPBIX BOIPO-
cax, CBSI3aHHBIX C BBEICHHEM B JelicTBHe yacTu nepBoil Hamorosoro kopexca POy ot 11
ntoHs 1999 r.

% Cm. mm. «r» m. 2 cr. 19 3akona PO «O tamoxennoM Tapude» ot 21 mas 1993 .
No5003-1 (¢ mocnea. u3M. u JO11.).
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O

YYaCTHUKH CACIIKH SABJIAIOTCA COBJIaAC/IbIIaMU NPEAIIPUATUSA,

[J Y4YaCTHUKH CIICIIKH CBSA3aHBI TPYIOBBIMU OTHOIICHUSIMU;

[J  OJAMH U3 YYaCTHHUKOB CJCJIKH SIBJISIETCS BIIaJieiIblieM BKiaa (1as)
Wim obnazareneM akiuii ¢ IpaBoM rojoca B yCTABHOM KaluTale
JPYroro y4acTHHKA CJIEJIKH, COCTaBJISIOUIMX He MeHee 5% yc-
TABHOTO KaIUTaJa,;

[J o00a yJacTHHKA CICIKH HAXOIATCS MO HEMOCPEICTBEHHBIM JIH-
00 KOCBEHHBIM KOHTPOJIEM TPETHETO JIUIIA;

[l YYaCTHHKH CICIIKH COBMECTHO KOHTPOJHMPYIOT, HEITOCPEICTBCH-
HO WM KOCBCHHO, TPEThE JIUIIO;

[J oAMH W3 YYAaCTHHUKOB CICIKH HAXOAWTCS IOJ| HEMOCPEACTBEH-
HBIM MJIM KOCBEHHBIM KOHTPOJIEM JIPYTOr0 yYaCTHHUKA CIICIIKH;

O YYaCTHUKH CACJIKU WK UX NOJDKHOCTHBIC JIMLA SABJIAKOTCA pOd-
CTBCHHUKaMU.

BAau3KkuM 10 3HAYEHHIO «B3aUMO3aBHCHMOCTUY SIBIISIETCS MMOHSATHE «3aWH-
TEPECOBAHHOCTHU JIHI». DenepaiabHblil 3aK0H «O HEKOMMeEPYECKHX OpPraHu-
3alUAX» [IPU3HACT 3aMHTEPECOBAHHBIMU JIUIIAMHU:

1. pyxoBoamTens (3aMECTUTENSI PYKOBOAUTENS) HEKOMMEPUECKOH
OpraHu3aIuH;

2. JMIO, BXOJAIICE B COCTAB OPTaHOB YIPABJICHUS HEKOMMEPUCCKOH
OpraHu3aiell WM OpPraHoOB HAA30pa 3a ee JESTEIbHOCTHIO, ECITU
YKa3aHHbIE JIMI@ COCTOSAT C ATUMH OpPTraHM3alMsMH WIN TPaxkia-
HaMH B TPYAOBBIX OTHOWLICHHUAX, ABJIAIOTCA YUYaCTHUKaMH, KpEau-
TOpaMU 3TUX OPTaHU3AIMIA JHOO COCTOSIT C 3TUMH Ipa)KTaHAMH B
OJU3KUX POJICTBEHHBIX OTHOIICHUSIX WJIH SIBISIOTCS KPEAUTOPAMH
3TUX TPAKJIaH.

IIpu 5TOM yKa3aHHBIE OPraHU3ALMUU WU FPAXKIAAHE SBIISIOTCSA IIOCTABILMUKA-
MH TOBapoOB (YCIYT) IUIsi HEKOMMEPYECKOH OpraHU3aIliH, KPYIHBIMU MOTPEOU-
TEJISIMH TOBAapOB (YCIIyT), IPOU3BOAUMBIX HEKOMMEPYECKOW OpraHu3aIuei, Bia-
JICIOT  MMYIIECTBOM, KOTOPOE TIOJHOCTHIO WM YacTHYHO 00pa3oBaHO
HeKOMMep‘leCKOﬁ opraHmauHeﬁ, WU MOT'YT U3BJICKATh BBII'OAY M3 I10JIH30Ba-
HUSI, PACTIOPSDKCHHS HMYIECTBOM HEKOMMEPUYECKOil OpraHm3arum’ .

B cootBerctBum ¢ 3akonom Poccuiickoii ®@eaepanun «O06 akuuoHep-
HBIX o0HIecTBAX»® JMIA, YKA3aHHbIC B 3aKOHE, MPHU3HAIOTCS 3aHHTEPECOBAH-

7 Cm. c1. 27 @3 «O HEKOMMEPUYECKUX OpraHu3aiusix» ot 12 suBaps 1996 r. Ne 7-D3.
8 Cwm. cr. 81 @3 «O6 akumOHEPHBIX 06mecTBax» OT 26 mexabps 1995 r. Ne 208-D3 (s
pen. ®enepanbroro 3akoHa ot 07.08.2001 Ne 120-D3).
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HBIMH B COBEpIICHHH OOILECTBOM CJIEJIKH, €CJIM OHH, MX CYNpPYTH, POAUTEIH,
JIeTH, TIOJTHOPOJIHBIE M HENOJIHOPOAHBIE OpaThs U CECTPHI, YCHIHOBUTEIH U YCBhI-
HOBJICHHBIE U (WIH) nX adduaupoBannbie THua’:
[] SBISIOTCS CTOPOHOH, BBITOAONPHOOpPETATENIEM, IOCPEIHHKOM
WM TIpeICTaBUTETIEM B CHETIKE;
[J BmageroT (KaxIbli B OTACIBHOCTH WK B COBOKYIMHOCTH) 20% u
Oonee akuuii (HOJEH, MaeB) IOPUINIECKOTO JIAIA, SBISIOMIETOCS
CTOPOHOM, BBITOZONPHOOpPETATENIEM, MOCPEIHUKOM WM TIpEl-
CTaBUTEJIEM B CHIEIIKE;
[] 3aHMMAIOT JOJDKHOCTH B OpraHax YIIPaBJICHHs FOPUINYECKOTO
JWIa, SBISIOIIETOCS CTOPOHOH, BBITOAONpHOOpETaTeneM, Io-
CPEHUKOM WJIM IPEICTABUTEIIEM B CIEIKE, a TAK)KE JOJKHOCTH
B OpraHax YyINpaBJIEHUs YNpPaBIAOLUIeH OpraHu3alydd TaKoro
IOPUMYECKOTO JINIA;
[] B MHBIX CIy4YasX, ONPE/EICHHBIX YCTaBOM O0IIEeCTBa.

B 3akone Poccuiickoii @eaepanun «0O0 oduiecTBax ¢ orpaHu4eHHON
OTBETCTBEHHOCTHI0» ' yCTAHABJIMBAETCS, UTO JIHIA, YKA3AHHBIE B 3aKOHE, TIPH-
3HAIOTCS 3aMHTEPECOBAHHBIMH B COBEPIICHHUH OOILIECTBOM CJIEIKH B CIydasX,
€CIIM OHM, UX CYNPYTH, POJUTEINH, IeTH, OpaThbs, cecTpsl U (WiH) ux adpduarpo-
BaHHBIE JINIIA:

[] SBISIOTCS CTOPOHOM CHENKM WM BBICTYHNAlOT B HHTEpecax
TPETHUX JIUI[ B UX OTHOLIEHHSX C OOIECTBOM;

[] BmageroT (KaIbli B OTACIBHOCTH WM B COBOKYNHOCTH) 20% u
Gosiee aknuii (1oJiei, maeB) IOPUIMYECKOTO JIMIA, SBIISIONIETOCS
CTOPOHOW CHEJIKM WM BBICTYNAIOLIETO B HMHTEpPECax TPETbUX
JIMI B UX OTHOILICHUSX C OOIECTBOM;

[] 3aHMMaT JOJKHOCTH B OpraHax YIpPaBJI€HUS HOPUIMYECKOTrO
JIMNA, SBIISIOIIETOCS CTOPOHOM CHENKH WM BBICTYIAIOIIET0 B
MHTEpecax TPEThHX JIMI B UX OTHOLICHHUSX C OOIIECTBOM;

[] B MHBIX CIy4YasX, OIPE/EIEHHBIX YCTaBOM O0IIeCTBa.

8 Cormacno cr. 4 3akona PCOCP «O KOHKYPGHIHH M OFPAHHYCHHH MOHOIOTMCTHIC-
CKOM JeSTeNbHOCTH Ha TOBAPHBIX phIHKAax» OT 22 maprta 1991 r. Ne 948-1, addumupo-
BaHHbIE JIMIA — 3TO (U3MYECKUE U IOPUANYCCKUE JIMIA, CIIOCOOHbIE OKa3bIBaTh BIUSIHHE
Ha JeATEIbHOCTh IOPHIMYECKUX U (MIM) HU3HUECKHX JIUL, OCYIIECTBIAIONMX IPEAPH-
HUMATEJIbCKYIO ASSTEIbHOCTb.

" Cm. ct. 45 @3 «O6 06mecTBaX ¢ OrPaHHYCHHONH OTBETCTBEHHOCTBIO» OT 8 (eBpanst
1998 r. Ne 14-®3.
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PaccmoTrpum noapoOHee noHsTHE «aPUINPOBaHHBIE JINIA», KOTOPOE TaK-
XK€ HMEeT IPSIMOE OTHOIIEHWE K «B3aMMO3aBHCHMOCTW». B cooTBercTBHU €
Hopmamu 3akoHa PCOCP «O KOHKypeHIUM W OrpaHHYEHHM MOHOIOJIM-
CTHYECKOH 1esiTeJTbHOCTH HA TOBAPHBIX PbIHKAX» aQQUIMPOBaHHBIMH JINIIA-
MU IOPHIHYECKOTO JINIA SBIISAIOTCS:

0

YJIeH €ro COBeTa JAMPEKTOPOB (HAOIIOJATENBHOTO COBETA) WU
MHOTO KOJUIETHAJILHOTO OpraHa yIpaBJICHUs], YWIEH ero KOJUIETU-
QIBHOT0 MCIOJIHUTEIBHOTO OPraHa, a TAaKKe JIUIO, OCYIIECTB-
JISIIOILEe TIOJIHOMOYHSI €r0  €IMHOJIMYHOTO HCIOJHUTEIEHOTO
oprasa;

JIMIA, TPUHAUIeKAIINE K TON TpyIie JIUil, K KOTOPOH MPHHA/-
JICKUT TAHHOE IOPUANIECKOE JIUIIO;

JUIa, KOTOPhIe MMEIOT MpaBo pacropsikarbes Oonee yem 20%
00IIIer0 KOJUYECTBA TOJIOCOB, MPUXOMISAIIMXCS HA TOJOCYIOIIUE
aKiuu 1100, BKIABI, COCTABISIIONINE YCTABHBIN WM CKIIAJ04-
HBIN KalUTal, J0JU JAHHOTO FOPUIUYECKOrO JIUIIA;
IOPUIMYECKOE JIMIO, B KOTOPOM JIAHHOE HOPHIMYECKOE JIHIIO
UMeeT MpaBo pacropsbkaTbest 6osiee yem 20% obiero kosnye-
CTBa TOJIOCOB, MPUXOMANIMXCS HA TOJOCYIOINIUC aKIUU JHOO
BKJIQJIbl, COCTABJISIOIINE YCTABHBIN MJIM CKIIQJOYHBIA KamuTall,
JIOJIM IAHHOTO FOPUANYECKOTO JIUIIA;

€CIIH FOPUINYECKOE JIUIO SIBJISCTCS YYACTHUKOM (PHHAHCOBO-
MIPOMBINUIEHHOW TPYIIbI, K ero adGHUIHPOBAHHBIM JIHI[AM TaK-
ke OoTHOCATCA wieHbl COBETOB MUPEKTOPOB (HAOIIOAATEIBHBIX
COBETOB) WIIM UHBIX KOJUIETHAJIbHBIX OPraHOB YIPaBIICHHUS, KO-
JICTUAJIbHBIX HCIIOJIHUTCIBHBIX OPraHOB YYaCTHUKOB q)HHaHCO-
BO-IIPOMBIIIUICHHOW TPYIIIbI, & TAKXKE JIKIA, OCYIIECTBIISIOIINE
MOJTHOMOYHS €JIMHOJIMYHBIX HCIOJHUTEIBHBIX OPraHOB y4acT-
HUKOB (PMHAHCOBO-TPOMBIIIIICHHO! IPYIIIbI.

AdoumpoBaHHBIMH  JTMLIAMH  (PU3MYECKOTO JIMI@, OCYIIECTBIISIOLIETO
MIPEANPUHIMATEIBCKYIO EITEILHOCTD, SIBIISIOTCS:

d

O
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T, TpUHAAICKAIINE K TOW TPYIIe JHIl, K KOTOPOH IpHUHAI-
JISKUT TaHHOE (PU3HUYECKOE JINIIO;

IOPUIUYECKOC JIUI0, B KOTOPOM JaHHOE (PU3HUYECKOE JIUII0 UMe-
€T MpaBo pacropspkathes Oosee ueM 20% o0mero KoJudecTBa
TOJIOCOB, TMIPHUXOJAIINXCSA Ha TOJOCYIOIINE aKIUU JTHOO BKIAIHI,
COCTABIIAIONINE YCTaBHBIM WM CKJIAQAOYHBIA KaruTajl, JOJH
JIAHHOTO FOPUUYECKOTO JIUIIA.



[Mox rpymnmoi nui| 3aKOH MOHUMAET TPYIITY IOPUIMYECKUX U (Mian) Gpuznde-
CKUX JIML, IPUMEHUTEIBHO K KOTOPBIM BBIMOJIHSAETCS OJJHO WM HECKOJIBKO Clle-
JIYIOLIUX YCIOBUI:

O

JIMLIO WJIM HECKOJIBKO JIMI[ COBMECTHO B PE3YJIbTAaTe COTJIAIICHUS
(cormacoBaHHBIX JEMCTBUI) UMEIOT NMPaBO HPSIMO WM KOCBEHHO
pacmopspkatbess (B TOM 4YHCIIe HA OCHOBAaHHHM JOTOBOPOB KYTLIH-
MPOJIAXKH, JIOBEPUTEILHOTO YIIPABJICHHs, O COBMECTHOU JESTEllb-
HOCTH, MOPYYEHHsI WIN APYTHX CIAENOK WIHM MO WHBIM OCHOBAaHH-
sm) Oosiee yeM 50% OT 0OIIEro KOJUYECTBA TOJIOCOB, MPUXOIS-
IIMXCS Ha TOJIOCYIOUIME aKIMU JIMOO COCTaBIISIOIIME YCTaBHOM
WIN CKJIAJI0YHBIA KalmUTall BKIIAJbI, JOJIU OJHOTO HOPHIHYECKOTO
nuna. [Ipy 3TOM 1OJ KOCBEHHBIM pPACHOPSDKEHHEM TroJ0CaMu
IOPUIMYECKOr0 JIMIA TMOHMMAETCs BO3MOXKHOCTh (DaKTHYECKOTO
pacropspKeHUs] MU 4epe3 TPEThHX JIUII, IO OTHOLIEHHIO K KOTO-
PBIM TEPBOE JIMIO OO0JIAIAeT BBIICTICPEUUCICHHBIM MPABOM HIIN
MOJTHOMOYHEM;

JIMLIO WJTM HECKOJIBKO JIMII MOJIYYHJIM BO3MOXKHOCTh HA OCHOBAaHHUHU
JIOTOBOpa WJIM MHBIM 00pa3oM OIpeessTh pelieHus, IpUuHIMae-
MBbI€ JPYTHM JIUIIOM HIIH JIMI[AMH, B TOM YHUCIIE ONPEACIATh yCIo-
BUSI BEJICHUSI IPYTHM JIMIOM WM JIUIIAMH [TPEANPUHUMATEIbCKOM
JACATCIIBPHOCTH, J'II/I6O OCYHIECTBJIATH MOJJHOMOYHNA UCIIOJIHUTEIIBHO-
TO OpraHa JIPYroro JIUIa WK JIUI Ha OCHOBAaHHH JOTOBOPA;

JMI0 MMEET MpPaBO HA3HA4YaTh E€IUHOJIMYHBIA HCIOIHUTEIBHBIN
opran u (wimm) 6omee 50% cocTaBa KOJUICTHAIBHOTO HCIHOIHH-
TEIBHOTO OpTaHa IOPUAMYECKOro JHUIa U (W) M0 MPEUI0KESHHUIO
muia m3opano 6orxee 50% cocraBa coBeTa JUPEKTOPOB (HAOIOIA-
TEJILHOTO COBETA) MJIM MHOTO KOJUIETHAILHOTO OpraHa yIpaBleHUs
IOPHUMYECKOTO JINIIA;

(u3HYEeCKOe JINI0 OCYIIECTBISIET MOJHOMOYMS €ANHOINYHOTO HC-
MOJHUTEIBHOTO OpraHa IpUANYECKOro JINIA;

OJTHM U T€ K& (U3MYECKUE JIHIA, UX CYNPYTH, POJUTENHU, JETH,
OpaThsi, cecTpsl U (WIM) JHIA, MPEIUIOKEHHBIE OJHUM U TEM JKe
IOPUINYCCKUAM JIHIIOM, COCTaBNISIOT Oojiee 50% cocTaBa KOJUICTH-
AJIBHOTO HCIOJHUTEIbHOrO opraHa u (uiam) CoBeTa JUPEKTOPOB
(HaOIIOIATEIHHOTO COBETA) MM HHOTO KOJUIETHAJIBHOTO OpraHa
yIpaBieHUs] IBYX U OoJiee IOPUANIECKUX JIUI] WK 0 MPEIIIONKe-
HHUIO OJTHHX U TeX XK€ I0pUANYEcKuX Jiui u3bpano donee 50% co-
CTaBa COBETa AMPEKTOPOB (HAOJIIONATEIBHOTO COBETA) MM MHOTO
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KOJIJICTHAJILHOTO OpraHa yIpaBleHHs JBYX U 00Jiee FOPUANICCKUX
m;

[J  ¢usmgeckoe JUI0, UCIOTHSIOMEe TPYIOBbIE 00sS3aHHOCTH B FOpPH-
JUYECKOM JIMIIE WJIM BO BXOISIINX B OJIHY TPYIILY JIMI FOpPUANYE-
CKHUX JIMIax, OJHOBPEMCHHO MABJIACTCA CAUHOJIMWMYHBIM HCIOJIHU-
TENBHBIM  OPraHOM  JPYroro  HOPUAWYECKOTO JHUIa  Jbo
(hu3rYecKue JTUIA, HCIOMHSIOMINE TPYAOBBIE 00S3aHHOCTH B IOPH-
JUYECKOM JIMIIE WJIM BO BXOISIINX B OJIHY TPYIINY JIMI FOpPUANYE-
CKHX JIHIAX, COCTaBIAIOT Oosee yeM 50% cocTraBa KOJIErHAIbHO-
T0 WCHOJHHUTEIEHOTO OpraHa W (WJIM) COBETa JHPCKTOPOB
(HaOMFOIaTETPHOTO COBETA) WM WHOTO KOJUICTHAIBHOTO OpraHa
YOPaBJICHUS APYTOT0 IOPUIIMYECKOTO JIHUIIA;

[] onmHM W Te ke (HU3MYECKHE JIMLA, UX CYNPYTH, POIUTENH, JIETH,
OpaThs, cecTphl U (WIN) OPUAMYCCKIEC JIHIIA UMCIOT MPABO CaMO-
CTOSATENIFHO WJIM 4epe3 MpeAcTaBUTeNeH (IMOBEPEHHBIX) pacIopsi-
xatbes 6osee ueM 50% roJocoB, MPUXOIAMINXCS Ha TOIOCYIOIINE
aKIMY JIMOO BKJIA/IbI, COCTABIISIONINE YCTaBHBIN WM CKJIAJIOYHBIH
KaImuTall, TOJIH KKIOTO U3 IBYX U 00JIee FOPUIUICCKUX JIHII,

[ ¢usnueckue nuna U (WIH) IOPUIAYECKIE JTUIAa UMEIOT MPaBo ca-
MOCTOSITEIBPHO WM Yepe3 MpeicTaBuTeNiell (IOBEPEHHBIX) pacmo-
psbkarbest B cymme Oosiee ueM 50% T0JIOCOB, MPUXOAANIMXCS HA
TOJIOCYIOIUE aKIUU JHOO COCTAaBJISIONINC yCTABHBIA WM CKJa-
JIOYHBIH KalWTal BKJIAABI, TOIH OTHOTO OPUAMYECKOTO JIHIA, H
OJTHOBPEMEHHO JIaHHBIC (PH3UUECKUE JTUIA, UX CYNPYTH, POAUTEIH,
JIeTH, OpaThs, CECTPBI U (WIJIK) JIUIA, TPSIIOKCHHBIC OJHUM U TEM
JKE IOPUIUYCCKUM JIUIIOM, COCTaBISIOT Oojee 50% coctaBa KoJuie-
THATFHOTO HCIIONHHUTEIRHOTO opraHa u (wim) CoBeTa JUPEKTOPOB
(HabroIaTeTFHOTO COBETa) WIIM MHOTO KOJUICTHAIBHOTO OpraHa
YIOPAaBJICHUS APYTOro IOPUIHUECKOTO JIHIIA;

[J ropuIMYeCKUe JIUIA SIBIIOTCS YYaCTHUKAMH OJHOM (PHMHAHCOBO-
IPOMBIILICHHOM TPYIIIbI

"B coorrercTBum o cT. 2 O3 «O HHHAHCOBO MPOMBIILIIEHHBIX TPYIIIAX» OT 30 HOAOPS
1995 r. Ne 190-®3 ¢(prHAHCOBO-IIPOMBIIIICHHAS TPYIIa — COBOKYHHOCTh IOPUANYECKHX
JML, NEeHCTBYIOINX KaK OCHOBHOE U J04YepHHE 00IecTBa M0 MOIHOCTHIO WM YacTHY-
HO OOBEIMHMBIIMX CBOM MaTepHAJIbHbIC U HEMaTepUallbHbIC aKTHBbI (CHCTEMa y4YacTHs)
Ha OCHOBE JI0T0BOpa O CO3JaHUH (PUHAHCOBO-NPOMBIIICHHOH IPYNIbI B LEISIX TEXHOIO-
IHYECKON MJIM SKOHOMHYECKOH MHTErpaluy Ui peaau3alid HHBECTULHOHHBIX M MHBIX
HPOEKTOB M MPOrpaMM, HAIIPABICHHBIX HAa MOBBILICHNE KOHKYPEHTOCIOCOOHOCTH U pac-
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[1  ¢dusnueckue JauLa SBISIOTCS CYNpPyraMu, POIUTEISIMH U JETbMHU,
OparbsiMu U (WJIN) CECTpaMH.

ITpu 3TOM MOJIOKEHUSI OTHOCHTENIFHO TPYIIIBI JIUL PACTIPOCTPAHSAIOTCS Ha
KaXJ10€ BXOJSIEE B YKa3aHHYIO TPYIIIY JIUIIO.

3akoHO/aTeIEeM IIPEAINOaraeTcs, YTo JIMIA, BXOASILIME B TaKylO IpYIILY
JIMIL, OCYIIECTBIISIIOT JESITENIbHOCTD, HAIIPABICHHYIO Ha JOCTH)KEHHE KaKOW-JIN00
oOrmeit 1eny, 1 HecBOOOJHBI B OTHOIICHNH APYT JpPYyra M CBOETO MOBEACHHS Ha
poiHKe. Takum 00pa3oM, OTHOIIGHHS MEXIYy HUMH MOTYT OKa3bIBaTb BIIMSHHUE
Ha yCJIOBUA UJIM DKOHOMUYCCKHUEC PE3YJIbTAThI UX JACATCIBHOCTH WJIN ACATCIIbHO-
CTH  TPEACTABISIEMBIX MMM  JIMI, YTO COOTBETCTBYET  IOHMMAaHHIO
B3aUMO3aBUCUMOCTHU B cMbicie 1. 1 cT. 20 HK P®.

[l paccMOTpeHHsI TIOHATHUSI B3aUMO3aBHCUMOCTH B POCCHUIICKOM 3aKOHO-
JarenseTBe odpartumMcest Takke K I'paxaanckomy koaekcy P®. B nannom 3axo-
HOJaTeJIbHOM aKTe TOHITHE B3aWMO3aBUCHMOCTH JIMI OIIPEAEISIETCS Yepe3 OIl-
peneeHne NOHATHH TOYePHUX XO3SHCTBEHHBIX OOIIECTB (I[XO)72 M 3aBHCUMBIX
Xo3stiticTBeHHBIX 001ecTB (3X0)7, KOTOPOE 3aKTI0YACTCS B CIEAYIOMEM:

JlouepHee X03sHCTBEHHOE OOIIECTBO — OOIIECTBO, B OTHOILIEHUH KOTOPOTO
Ipyroe (OCHOBHOE) XO3SIMCTBEHHOE OOIIECTBO HIIM TOBApPHUIIECTBO HMEET BO3-
MOXHOCTb OKa3bIBaTh BIMSHHE Ha AesiTenbHOCTH JIXO B cuy:

[1  mpeoOJialatoliero y4yacTus B €ro yCTaBHOM KalluTalle;

[ 3aKJIFOYEHHOTO MEXy HHUMH JIOTOBOPa;

[1 ompeneneHus! peHICHUH, NPUHUMAEMBIX TaKUM OOIECTBOM HHBIM
obpazom.

3aBUCHMOE X035IICTBEHHOE 00ILECTBO — OOIIECTBO, B OTHOIIEHHH KOTOPOTO
npyroe (mpeobianaromiee, yaacTByroliee) o0mecTBO UMEET BO3MOXKHOCTh BIIH-
STh Ha TIPUHATHE PEIICHUH 3aBHCUMOTO OOIIECTBA B CHITY:

[1 ©6onee uem 20%-HOro y4acTus B yCTaBHOM KalMTaJe OOIIECTBA C
OFpaHquHHOﬁ OTBCTCTBCHHOCTHIO,

[l BnageHust Gosee yeM 20% ToOJIOCYIONIMX aKUMH aKIMOHEPHOTO
oO1ecTBa.

ITo cyTn, B ciryqae ¢ JIXO peus uueT o ToH ke 3aBHCUMOCTH, 4To U B 3XO,
TOJILKO B Oosiee «ruOkoi» opme. Takum oOpa3om, U B IEpPBOM, U BO BTOPOM
cllyyae paccMaTpHBAaeTCsl BO3SMOXKHOCTh OKa3aHHsI CYIIECTBEHHOTO BIIMSHHS O-

IIMPEHHE PHIHKOB COBITa TOBAPOB U YCIYT, HOBbIIEHUE 3()PEKTUBHOCTU IIPOU3BOJICTBA,
CO3/1aHUE HOBBIX pabOUYMX MECT.

2 Cwm. ct. 105 I'pakmanckoro kogekca PO ot 26 susapst 1996 r. Ne 14-03.

3 Cwm. ct. 106 I'paskmanckoro kogekca PO ot 26 susapst 1996 r. Ne 14-03.
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HOro OOlIeCTBa Ha JIEATENBHOCTh APYTOTr0 B CHIIy Pa3IMYHBIX OOCTOSTENILCTB.
Kpome TOro, Hy’>kHO y4UTBHIBaTh TO, YTO PACCMOTPEHHBII B JaHHOM CIIy4yae BUJ
3aBUCHMOCTH MOJKET OBITh MICHTHYEH MPOAHAIN3UPOBAHHBIM BBIIIE TTOHATHIM
aGuIMPOBAaHHOCTH U 3aMHTEPECOBAHHOCTH.

Coo0paskeHusi, N3JI0)KEHHBIE BBIIIE, TPUBOJAT K BHIBOMY, YTO B 3aKOHOZA-
TENbCTBE B3aMMO3aBUCUMOCTb BO3MOXKHO OIPEENIUTh Y€pe3 TPYMILy MOHSTHUI,
Cpear KOTOPBIX: 3aWHTEPECOBAHHOCTH; a(QHUIMPOBAHHOCTh; HMPUHAIICKHOCTH
JIMI K OAHOM TPYTIIeE; 3aBUCHMOCTb.

OpHaKo MOJOXEHUS HOPMATUBHBIX aKTOB, KAaCAIOIIMECs B3aHMO3aBHCHMO-
CTH, OIIPEJIEJICHbl HEJOCTATOYHO YETKO, a IOTOMY — He Bceraa Jorndusl. OcHo-
BBIBASICh HA HHUX, ()OPMAILHO MOKHO INPU3HATh B3aHMMO3aBUCHMBIMH JINL, 00JIa-
JAIOUIMX OJHUM MPOLIEHTOM aKIWil OJHOTO OOILIECTBa; JIUI, CBA3aHHBIX OYCHb
JTAIEKUMH POJICTBEHHBIMHM OTHOIIECHUSMM; JIUI, HE CBSI3aHHBIX HANPSMYIO OT-
HOUICHUSIMU «HAYaJIbHHUK-TIOJUNHEHHBIH», HO paboTalOMNX HA OJJHOM IIpe/IpH-
SITUM; @ TAKKE JIHIL, TIPU3HABAEMBIX B3aMMO3aBHCHMBIMU B COOTBETCTBHH C yCTa-
BOM o0miecTBa, W T.A. Takas HEYETKOCTh NPHBEICHHBIX B 3aKOHOJATENILCTBE
OIpE/IeNICHNH SBIISETCS OJHUM M3 CYIIECTBEHHBIX (DAKTOPOB, OrpaHUYHMBAIOIINX
BO3MOXKHOCTH 3¢ peKkTuBHOTO NMpuMenenus cratbu 40 Haorosoro xonexca P®.

lMoHsIMue pbIHOYHOU UeHbI (cmoumocmu)

PaccMOTprM TPakTOBKY POCCHICKMM 3aKOHOJATEILCTBOM JPYrOro ITOHS-
THSI, KJIIOYEBOTO AT ompeiesieHns (akTa TpaHc(epTHOTO EHOO0Opa30BaHHs, —
MIOHATHS «PBIHOYHOW LeHb». COOTBETCTBYIOIIEE ONPENCICHNE TPUBOAUTCS B II.
4 ct. 40 HK P®. B coorBercTBUM ¢ HOpMamHu Hanorororo kopekca pbIHOYHOM
LICHOH ToBapa (paboThl, YCIYIH) NMPHU3HACTCS [I€HA, CJIOXKHBIIASCS MPU B3aHMO-
JEHCTBHN CIIPOCa U MPEATIOKEHHUSI Ha PHIHKE NACHTHYHBIX (8 IPH UX OTCYTCTBHH —
OJTHOPOJIHBIX) TOBApOB (PaboOT, YCIyT) B COMMOCTAaBUMBIX SKOHOMHUYECKUX (KOM-
MEPUYECKHX) YCIOBHSIX.

IToMuMO MOHATHS «PBIHOYHAS 1IEHA» B 3aKOHOJATENILCTBE BCTPEYACTCS IMO-
HSTHE «PBIHOYHAs cToMMOCTh». Ornpenenenue nocnenHeid nano B GenepaapHom
3akoHe «OO0 OIEeHOUHOW NesTenbHOCTH B P®y, cormacHo KOTOpOMY pBIHOYHAS
CTOMMOCTh — HauOoJjiee BEpOsATHAs IEHa, 10 KOTOPOH OOBEKT OLIEHKH MOXKET
OBITh OTYY>KAEH HAa OTKPHITOM PHIHKE B YCIOBHUIX KOHKYPEHIIMH, KOT/Ia CTOPOHBI
CHETKN ACUCTBYIOT pa3yMHO, pacrojiarasi Bceil HeoOxonammoii nHpopMarme, a
Ha BCJIMYMHE LCHBI CACIIKU HE OTPAXKAIOTCS KaKHe-HI/IGO LIpeBBbI‘laI‘/’IHI:nIe O6CTO${-
TEJIBCTBA, T.€. B TE€X ClIydasx, KOrjaa:

[] onxHa M3 CTOPOH CHEIKH HE 00s3aHA OTUYXJaTh OOBEKT OLICHKH, a
JipyTasi CTOpOHa HE 00s13aHa IPUHUMATh UCTIOJIHEHUE;
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[]  CTOPOHBI CHEIKH XOPOLIO OCBEIOMIICHBI O NpEAMETE CHEIKH U
JIEUCTBYIOT B CBOMX MHTEpecax;

[J 0OBEeKT OLEHKH MPEACTaBICH Ha OTKPHITHII PBIHOK B opme myo-
nu4HO# odepThl’

[1 ueHa cAENKH INpeicTaBiisieT co0Ol pasyMHOE BO3HArpakJICHHUE 3a
00BEKT OLEHKH, U MPUHYKICHUS K COBEPILCHHIO C/EIKH B OTHO-
IICHUH CTOPOH CHEIKHU C YbeH-ITN00 CTOPOHBI HE OBLIO;

[]  mIarex 3a 00BEKT OIIEHKH BHIPKEH B JCHEKHOU Qopme.

Cne,uyeT OTMETUTb, YTO KPUTCPUHN OIPECACICHUA prHO'-lHOﬁ IICHbI HE IIO-
3BOJISIIOT YCTAHOBUTD €€ Ha KakHe-1M00 yHUKAJIbHBIE TOBAPbI, PAa0OTHI MM YCITy-
ru. KostekimoHHbIe, aHTHKBApHBIE, PEIKO BCTPEYAIOIINECS, a TAKXKE HE NMEIO-
M€ aHAJOTOB Ha PBIHKE TOBAphl MOTYT OBITH PEaIn30BaHbl X BIAAEIbLAMH 32
JIIOOYIO IICHY, HE OIacasCh CaHKIIUH.

B xoHTekcTe paccMaTpHBaeMOM TEMBI ClIElyeT TaKkKe 00paTUTh BHUMaHHE
Ha HOopMy Kopnekca Poccuiickoit @enepannu 00 aqMHHUCTPATHBHBIX MPaBOHA-
PYIIEHHSX, KOTOpasi TIacuT, 4To «...Hapymenne mopsiaka neHooOpa3oBaHUS B
BUAC 3aBbIIICHUA WX 3aHWKCHUSA PETYJIHNPYEMbBIX IOCYyJAapCTBOM LE€H Ha IPO-
JYKILIUIO, TOBAaphl, YCIYTH, JUOO MHOE HapyIICHHWE YCTaHOBJICHHOTO IIOPS/Ka
LIEHOOOpa30BaHMs, BIEUET HAJOXKEHHE aJMHHHCTPATHBHOTO INTpada Ha Tpax-
J1aH, JOJUKHOCTHBIX, 2 TAKkKe FOPUIMYECKUX JTHI» . C OHOH CTOPOHBI, TIOHSAT-
HO, 4YTO B OCHOBHOM B [laHHOﬁ CTaTb€ pCUb UAECT UMECHHO 06 YCTaHaBJIMBAE€MbIX
rOCYZapCTBEHHBIMH OpraHaMHM IIeHaX Ha TOBaphl, a Takke Tapudax Ha paboThI
(ycmyrn). C gpyro# CTOPOHBL, TH000€ MHOE HapyIIeHHE MOpsAKa IIEHO00pa3oBa-
HUSI MOKET CTaTh OCHOBAaHHMEM ISl MIPUBJICUYECHUSI K aJMUHUCTPATUBHONW OTBET-
CTBEHHOCTH B COOTBETCTBUM C AAHHON HOPMOH. B 3TOM cBA3M npencrasisiercs
Lesiecoo0pasHbIM YTOUHEHUE JaHHOTO TIOJIOKEHHUS C LEeNbI0 OTBETA Ha BOIIPOC,
OTHOCHUTCS JIM JaHHAas HOPMa K CIIydasM HCIOJb30BaHUS MEXaHM3Ma TpPaHC-
(bepTHOrO 1IEHOOOPa30BaHuSI.

NHbpopManroHHBIE PECYpPCHl O PHIHOYHBIX LEHaX

[Tpn aHanu3e MOHATHS PHIHOYHOH LIEHBI B POCCHIICKOM 3aKOHOAATEILCTBE
HEOOXOANMO OTAETHHO O0paTUThCA K MpobieMe WHPOPMANMOHHBIX PECypCOB
JUIsL OLICHKH PHIHOYHON CTOMMOCTH TOBapa, padOThl WM YCIyTH, KOTOpas sBIIs-

™ Takoe TON0XKEHNE 3aBeOMO OrPAHHUMBACT KPYT TOBAPOB (PaGoT, yCIIyT), Ha KOTOPBIE
BO3MOKHO YCTaHOBUTbH PHIHOYHYIO CTOUMOCTb.

5 Cm. ct.14.6 Kogekca P® «O6 afMHHACTPATHBHBIX IPABOHAPYLICHHAX» OT 30 meKabpst
2001 r. Ne 195-@3.
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€TCsl HEOTHEMJIEMBIM DJIEMEHTOM IMPOLEAYPhl HAJIOTOOOJIOKEHUS TPH TpaHC-
(depTHOM LIEHOOOpa3oBaHNU. Tak, B COOTBETCTBUM C MOJIOkKeHHsIMU Hanorosoro
koxekca P® mpu ompeneneHuH M MPU3HAHUK PHIHOYHOM LIEHBI TOBapa, paOOTHI
WIN yCIyTH MOTYT HCIIOIb30BaThCs TOJIBKO O(PHIMATIBHBIE NCTOUYHHKH HHGOP-
Malliy O PHIHOYHBIX 1IEHaX Ha TOBApbl, pabOTHI MWJIH YCIYyTH U OMPIKEBBIX KOTH-
poskax .

IMTon oduimanbHPIMU NCTOYHUKAMH MOTYT MOHUMAThCs 0a3bl NaHHBIX (MH-
(opMaoOHHBIE PECYPChl) KOMIIETEHTHBIX TOCYJAPCTBEHHBIX U MyHHLUNAIBHBIX
OpraHoB (OPraHOB CTATHCTUKU U OPTaHOB, PEryJIHPYIOMIMX IIEHOOOpa3oBaHUeE),
YIOJIHOMOYEHHBIX MU FOPHIMYECKHX W (PU3NYECKHX JIHMI, a TaKkXKe IedaTHbIE
W3IaHus, MyOIUKyIoImue HH(pOpMaLnio OT UMEHH BBIIICHA3BAHHBIX OPIaHOB.

B kauecTBe mpuMmepa HOPMAaTHBHOTO aKTa, PETYIMPYIOIIETO BOIPOCHI HC-
M0JIb30BaHMsl UICTOYHUKOB MH(OPMAIMK O PHIHOYHBIX II€HAX, MOXKHO IPHBECTH
3akon Boponexckoii obnactu «O mopsike IpuaaHus oQHUIUAIBHOTO CTaTyca
nH(pOPMANMU O PHIHOYHBIX IIEHAX Ha TOBAphl, pabOThI, YCIyrH». DTOT 3aKOH
cyobsekta Penepaunn Brepsele B Poccun onpenenna NCTOYHUKHA HH(OPMALUH,
KOTOpbIE MOTYT HCIIOJIb30BAThCSI CyOBEKTaMHU HAJIOTOBBIX IPABOOTHOIICHHUH, B
TOM YHCJI€ HAJIOTOBBIMH OPraHaMy, /Ui MPaBHJIbLHOIO ONPEAEICHUS LIEHBI CHEI-
KM ¥ BBIABJIEHUS (DaKTOB TpaHC(HEPTHOTO IIEHOOOpa30BaHNsI.

Hcxons W3 M3JIOKEHHOT0, B CYIIECTBYIOIIMX YCJIOBHSAX ILIEIeCO00pa3HO
BOCCTaHOBUTH UCKMOoYeHHbIe DenepanbHbIM 3akoHOM Ne 144-D3 ot 09.07.1999 r.
monoxkenus 1. 11 ct. 40 HK P®, cornmacHo KOTOpEIM B Ka4ecTBe HH(YOPMAIHOH-
HBIX PECYPCOB MOTJH OBITh WCIIOJNB30BAaHBI 0a3bl JaHHBIX OPraHOB I'OCYAAPCT-
BEHHOM BIaCTH WM MECTHOTO CaMOYIpaBJIeHUS U HHPOPMAIHs, IPEJOCTaBICHHAs
HaJIOTOBBIM OpraHaM caMHMM HajororuaresnsmukoMm. [Ipu 3ToM B mocienHeM
cilyyae JIOJDKHO OBITh 00ecriedeHo coOIoieHne paBoBOi akcnoMbl Nemo iudex
im propria causa’’, HOCKOIBKY TIPEIOCTABICHHAS KAKOH-TNO0 CTOPOHO# HANO-
TOBBIX IIPAaBOOTHOLICHUI MH(pOPMAIMA MOXKET OKa3aTbCs HEJOCTOBEPHOH WM
HCKAKEHHOM B I10JIb3Y JaHHOW CTOPOHBI.

Obuwas oyeHka Hopm cmambu 40 Hanoeosozo kodekca PO

B 1. 9 ct. 40 HK P® roeopurcs, 4To Mpu ONPEeAeTICHUN PhIHOYHBIX IIEH TO-
BapoB, padOT U YCIYTr yYWThIBaeTCcsd MH(OpPMALMs O 3aKIIOUEHHBIX CHEJIKax C
HUICHTUYHBIMA TOBapamu (paboTaMu, yCIyraMH) Ha MOMEHT pean3alliil TOBa-
pa, paboTtsl, yciayru. COBEpIIEHHO CIPABEAIMBO YKa3bIBaeT HA HETOYHOCTh Ta-

Cwm. 1. 11 ct. 40 HK PO.
"7 «<HUKTO HE MOKET GBITH CyIbeil B CBOEM COOCTBEHHOM Jieney (1am. ).
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koi ¢opmymuposku C.JI. [Ilaraos’, YTBEpKIasi, YTO HE BIIOJIHE IOHSITHBIM
SIBIIIETCSI TO, KAKOI MOMEHT CUUTATh peanu3alueil: MOMEHT OTIPY3KH ToBapa
(oxa3aHus ycIyT, BBITOJIHEHHS paboT) WM MOCTYIICHHUS AEHEXHBIX CPeACTB. B
HacTosimee BpeMs (OPMYJIMPOBKH COOTBETCTBYIOLIMX crareil Hamorosoro ko-
JIeKCa OTJIMYAIOTCS OT paHee JAEeHCTBOBABLIErO Mojaxona (Harmpumep, cT. 167 ro-
BOPUT O MOMEHTE OIpEeJIeJICHNs] HAJIOTOBOW 0a3bl MpHW peanu3anuu (nepenade)
TOBapoB (paboT, yciayr) MpH HAJIOTOOOIOKEHWH HAJIOTOM Ha JIOOaBICHHYIO
CTOMMOCTB; WM CT. 249 — 0 MIPU3HAHUN JOXOAOB IIPHU HAIOTOOOIOKEHIH HAJIO-
rOM Ha NpHOBUIb OpraHu3anuii ¥ T.I1.), TEM HE MEHee, OJJHO3HAYHO TOT BOIPOC
HE MOXET OBITh peIlleH, TaK KaK METO]| HAauMCIICHUI PUMEHSETCsS] B 00s13aTelb-
HOM TIOpSIIKE TOJBKO NMPH MCYMCICHWH Hajlora Ha NMpuObUTh opranm3anui. Ilo
BCEH BUIMMOCTH, JaTa y4yeTa MHGOPMAIMK O PHIHOYHBIX LIEHAX JOJDKHBI OBITH
MIpUBsI3aHa HE K MOMEHTY peaji3alii, a K MOMEHTY 3aKJIFOUEHHUS CIICJIKH.

IIpu ompeneneHny MOHATHS UAESHTHUYHBIX TOBApOB B IyHKTax 6, 7 cT. 40
HK P® ne roBoputrcs 00 MISHTHYHBIX paboTax WM YCIyTaX, 4TO BIICYET He-
BO3MOXKHOCTb YCTaHOBIJIEHHS COJCP)KaHHS 3TUX IOHATHH, KOTOPBIE YIIOMHHAIOT-
¢S B IIPEABIAYIIUX MyHKTaX TOH K€ CTAaThH.

B konTekcTe 06cyxaeaus HopM cT. 40 HK xoTemock Okl OTMETHTB, YTO 3a-
KOHO/IaTeJ b HEITIOCIIE0BAaTEIeH B CBOMX PAcCYXICHUAX. A MMEHHO, B II. 3. TOH
XK€ CTaThbH TOBOPHUTCS, YTO HAJOTOBBIE OPTaHbl MOTYT NMPHUHSATH PELICHHE O JOHA-
YHCJICHUN HEJOUMKH U NEeHEeH B cIydae OTKIOHEHHUS LIEHBI CJICNIKA KaK B CTOPO-
HY TOBBIIICHUS, TAK U B CTOPOHY HMOHIKEHHUS! OT PHIHOYHOM IIEHBI (KaK eciii ObI
OBbUTH IPHUMEHEHB! PHIHOYHBIC IIECHBI), 1 OTHOBPEMEHHO TOBOPUT TOJIBKO O JOHA-
YHUCIICHUH, IIPH 3TOM yMaaduBas 00 OTBETE Ha BOIPOC: €CIM LIEHA CICIKH 3a-
BBIIIICHA (CKa)XeM, Ul YMEHBILIEHHS] HAJIOTOBOW 0a3bl 10 HAJOry Ha NPHOBLIb
MOKyTaTens), OyIyT JIM B 3TOM CJIy4ae HaJIOTrOBBIC OpraHbl IPUHUMATH PEIICHHE
0 Bo3MmemieHnH (B ToM uucie o Bo3Bpare) HJAC mo manHOU omeparmm. Takoit
BOIIPOC BO3HUKAET MO nmpuduHe Toro, uro HJIC, ymmaunBaeMslii oT 3Toi onepa-
LIUU TIPOJABIOM B OO/DKET, 3HAUMTENIBHO MOXKeT mpeBblmaTh cymmy HJIC,
HAUYUCIICHHYIO B TOM CJy4ae, eclid Obl MCIIOJHEHHE CAEIKH MPOM3BOANIOCH MO
PBIHOYHBIM IIeHaM. MM Bce-Taky HAJIOTOBBIM OpraH, MPOW3BOJSIINA HaJIOTo-
BYIO IPOBEPKY IOKYIATENs, BEIHECET PEIICHHE O JAOHAYMCICHWH Hajora M Ie-
Hell, Tak Kak MOKyIaTesb CHHcal Ha 3aTpaThl MPUMEHEHHYI0 CTOPOHAMHU CTOH-
MOCTb CHENKH, KOTOpas MOMET CYIIECTBEHHO NPEBBIATh PBIHOUHYIO
crouMocTs peamera caenkn?! Omuako cr. 252 HK He ToBOpUT 0 HOpMHUpPOBa-

" Cm komMmeHTapuii k Hanorosomy kozekcy P®, momonneHHbl W nepepaOoTaHHbIN
(ITatanos C.J1. MIIDSOP, 2000. C. 225).
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HUU PACXOJ0B HAJOIOIIATEIbUIMKA PAMKAMU PBIHOYHOM CTOMMOCTH, a YIIOMHU-
HaeT JIMIIb 00 «00O0CHOBAaHHOCTH» NMPOM3BEACHHBIX pacxoaoB. [Ipu sToM mox
000cHOBaHHBIMU (4. 3 CT. 252) npU3HAIOTCS T€ PACXObl, KOTOPBIE YKOHOMIYE-
CKM OIIPABJAHBI, NPUYEM B IOCICTHEM CIIydyae MMEET MECTO HCIIOJIb30BaHHE
OHeHO'—IHOﬂ KaTeropuu. HaKOHeLI, 4qTO ACJIaTh HAJIOTOIUIATC/IBIIUKY C YUCTOM
TOTO, YTO 0OOCHOBAHHOCTB 3aTpaT OYAET ONpeelIsiTh HAIOTOBBIN OpraH, a cT. 46
HK naer mocinennemy mpaBo O€3aKLENTHOTO CIHCAHHUSA CPEJICTB C PAaCUCTHOTO
cueta (a m. 3 cr. 40 HK — npaBo NpUHATHS pENICHHUs O TOHAYMCICHUH), U CaMO-
My € HaJIOTOIUIATEJBbIUUKY TapaHTUPYETCSA IIPU 3TOM TOJIBKO IOCIIELYHOLIUM
CyaeOHbIHi KOHTPOIIb, IPeIyCMOTPEHHEIH cT. 46 Koncrurymun PO”.

Bonee toro, ct. 274 HK, onpenensromasi HAIOroByto 0a3y, TOBOPHUT 00 HC-
M0JIb30BaHUHU PHIHOYHBIX IIEH IPUMEHHUTENBHO TONBKO K Ipojasuam (I.im. 4, 5, 6
ct. 274 HK), orpanuuuBasce ynorpeOieHHEM TepMHHA «IKOHOMHYECKH 000C-
HOBaHHBIE 3aTPaThl» MPUMEHNTEIHHO K MOKYIIATEIISIM.

[TosToMy mpencraBisercs, 4To B CiIydae, €CIM HaJOTOBBIE OpraHel He Oy-
IyT IpuHUMaTh pemeHue o Bo3Mermenun H/AC (nnmm ymeHbimeHnu 6as3sl MO Ha-
JIOTY Ha MPpUObLIL) npoaasity 1o cr. 40 HK, ucxons mpu 3T7oM U3 LIEHBI CICIKH,
KOTOpas TMPEBHIILACT PHIHOYHBIN YPOBEHB, TO OBLIO OBl CIIPaBEUINBO, €CIIH ObI
OHM HE BBIHOCHWJIM DEIICHHE O JOHAYMCICHHWHW HAJloTa W IICHEH NpH IPOBEpKe
MOKyTIaTeNsl, KOTOPBIN CIMCall Ha 3aTPaThl COOTBETCTBYIOLIYI0 CyMMY M CHU3MWII
B IIPONOPLMOHANIBHOM YacTu cBou obsi3arenberBa o HJIC. JInbo MoxHO n3me-
HUTH 10/IX0/ M BHecTH n3MeneHus B cT. 40 HK o Tom, 4To HayoroBeie opransl
JIOJDKHBI TIPHHATH PEIICHHE O BO3MEIIEHHWH (3aYeTe WM BO3BPATE) TOH CYMMBEI
HaJIora, yIUIAYeHHOH B OFOJKET MPOAABLIOM IO CIIEIIKE, UCIIOJIHEHUE 110 KOTOPOH
IIPOU3BOJUIIOCH UCXOAs U3 LIEH, KOTOPBIEC IPEBBIIIAIOT PHIHOYHBIM ypOBEHb. B
9TOM Cilydae 3aTpathl MOKyNaress Takke OyayT HOPMHUPOBAHHI B IIPEAEIax pbl-
HOYHBIX IIeH. Ho cienyeTr oTMeTnTh, 9YTO BTOPOH MOAXO HE BBITOJICH MTOKYyIaTe-
JII0, TIOCKOJIBKY OH HE CMOJKET CIIMCATh Ha 3aTparhl YIIAYEHHYIO CyMMY IO
CJIeJIKe B YaCTH €€ MPEBBIIICHUs HaJl PhIHOYHON 1eHor u 3adectsh HIC, ymna-
YEeHHBII NPOJaBIly B YacTH NPEBBIICHHUS HAJ PHIHOYHOM IIeHOH, U TeM Ooee
OTHECTH €ro Ha 3aTPaThl.

Taxkum 06pa3om, IO Bcell BUAMMOCTH, CIELYeT MPUAEPKHUBATHCS TOAX0/a,
MPUHITOTO B MUPOBOH NPAKTHKE, COIJIACHO KOTOPOMY B ClIydae KOPPEKTHPOBKU

" Tlo mousTHEIM nprurHaM gaxe cam KC PO B cBoem IMocranosnennn ot 17.12.1996 T.
Ne 20-IT yxazain, yto Ge3aKLENTHBIA MOPSIOK CHHMCAHUSA CPEACTB C IOPUAMYECKUX JIHI]
cooTBeTcTBYeT KoHCTUTYLIMH, YTO IpOoTHBOpEUHT ero ke Onpenenenuio Ne 144-O (1. 3),
IZie TOBOPUTCS, YTO IIPEABAPUTENBHBIN CyNeOHBIN KOHTPOIb (4. 3 cT. 35) DOMKEeH UMeTh
CaMOCTOSITENIbHOE 3HAUEHUE He3aBUCUMO OT cT. 46 Koncturymmn.
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HaJIOrOBOW 0a3bl OJHOTO JIMIA, CIIEAYET MPOU3BOJIUTH COOTBETCTBYIOLIYIO KOP-
PEKTHPOBKY HaJIOTOBOW 0a3bl €ro KOHTpareHta. B mpoTuBHOM ciydae HEBO3-
MOJKHO OOECTICYHTh IMPUHIIUI PaBEHCTBA HaNorommaTensmukoB (1. 1 cr. 3 HK),
a TaK)Ke PaBeHCTBAa IOCYNAPCTBEHHON U 4acTHOW (opMm cobcTBeHHOCTH (4. 2 CT.
8 Koncturynuu P®). Taxke mpu npuMeHEHHH ASHCTBYIOLIUX MPUHLUIIOB OJHA
U Ta Xe cyMMa OyzeT MmojBep)kKeHa JIBOWHOMY HaJOT000JI0XKEHHIO (CM. HUIKE).
[IpencraBnsieTcs, 9To Bce 3TO MOXKET JaTh MOYBY AJs oOpameHus B Konctury-
uuoHHBIN ¢y PO ¢ xamoboi o mpu3HaHu# cooTBeTcTByIommx HopM HK PO ne
cooTBercTBYyIOIUME KoHcTuTynun P® u, cnenoBatenbHO, HEMPUMEHUMBIMH Ha
MIPAKTHKE.
* % %

TakuM 00pazoM, 3aKOHOAATENbHOE PEryIHpOBaHKUEe TPAaHC(HEPTHOTO IEHO-
oOpazoBaHus B LIeNAX HajorooOsoxeHnust B Poccuiickoit denepanun ocyniecTs-
JISIETCS, TIAaBHBIM 00pa3oM, monoxkeHusmu ctatbu 40 Hamorosoro xonekca PO,
a TaKk)Ke HEKOTOPHIMHA WHBIMHA HOPMATHBHO-TIPAaBOBEIME akTamu. [1o pesynbra-
TaM aHaJIH3a YKa3aHHBIX JOKYMEHTOB MOXKHO CIENaTh CICIYIONINE BEIBOBI.

Bo-niepBbIX, HEOOXOMMO OTMETHUTbH, YTO B POCCHUICKOM HAaJOTOBOM 3aKO-
HOJIATEIILCTBE YCTAHOBJICHBI «HETHOKUE» KPUTCPHUHU Ul TIPHU3HAHUS JIWI[ B3au-
MO3aBHCHMBIMH C TICTBI0 TPOBEICHUS TPOBEPKH OOOCHOBAHHOCTH IPHUMEHEH-
HBIX I[IEH MO cAenkaM. Mexay TeM, B pa3HbIX HOPMATHUBHBIX aKTaxX MJaHBI
OIpEJENICHNs] TAKUX TOHATHH, OJM3KUX K TOHSATHIO B3aMMO3aBUCHMOCTH, Kak
«3aMHTEPECOBAHHBICY), «a()()UINPOBAHHEBIC», «B3aHMO3aBUCHMEIC) JIHIA, a TaK-
e «TPYyTIIa NI, «3aBUCUMBIC» U «IOYCPHHE)» XO3IHCTBCHHBIC OOIIECTBA, UTO
3HAYUTENBHO YCIOXKHACT 3aJady OIpENeNieHHsI CTENCHH B3aMMO3aBUCHUMOCTH
s, [lo 3TOM mpu4KMHE, BO3MOXXHO, CJEQyeT HECKOJIbKO W3MEHUTHh (HOopMyIu-
POBKy, coaepxairytocsi B cratbe 20 HK P® u packpbiBaronyo moHsITHE «B3au-
MO3aBUCHMBIX JHI». HOBBIE OmpeneNeHHs clemyeT BBOAWTH, HCIIONB3YS IIO
BO3MOKHOCTH KPHUTEPHH, COACPIKAIINECsS B PACCMOTPEHHBIX B HACTOSIIEM pas-
Jie7ie 3aKOHOJATENbHBIX aKTax. bomee Toro, mpeacrapisieTcs 1eieco00pa3HOM
3aMeHa TePMHHA «B3aMMO3aBUCHMEIC JIMIIAY MMOHITHEM «CBSA3aHHBIC JIUIAY, ITO-
CKOJIBKY HE BCET/Ia KOHTPAreHTHI ¢ TOYKH 3pEeHUs POpMaTbHBIX KPUTEPUEB B3a-
HMMHO 3aBHCSAT JIPYyT OT JAPYra, OAHAKO U B Cliy4asx (popMalbHOI HE3aBUCUMOCTH
JIMIIA MOTYT OBITh CBSI3aHBI TEM MJIM HHBIM 00pa3oMm.

Bo-BTopbIX, HE00X0IMMO 0C000 yKa3aTh Ha TO OOCTOSITENILCTBO, YTO JIOC-
TOBepHAs MHPOPMAILKSA O PHIHOYHOW IIEHE TOBAapOB, PadOT WM YCIYT MMEETCS
JIaJIeKo He Ha BCE WX BUABI, IPUYEM B POCCHHICKUX yCIOBHSAX MpobieMa Imoucka
nH(OpPMAIIMU O PHIHOYHBIX LIEHaX ellle OoJiee yCyryOJIsieTcst OTCYTCTBHEM HE00-
XOAMMBIX PECYpPCOB M COOTBETCTBYIOIIEH HOPMATHBHO-IIPaBOBOH 0Oasbl. [lpm
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stoM HK P® packpsiBaeT nmoHsTHE PHIHOYHON IIE€HBI, UCIIONIb3YS MOHATHS UIEH-
TUYHOCTH ¥ OJHOPOIHOCTH, HE PACKpPBIBasl COACPMAHUE MOCICAHUX MPUMEHU-
TEJIFHO K paboTaM M yciayram. B pe3ynpraTe BOSHHUKAOT MPOOJIEMBI C YyCTaHOB-
JICHWEM PBIHOYHBIX LIeH yciayr u pabot. Hakownen, B HamoroBom konekce He
paccMaTtpuBaeTCsl mpobJeMa OmpeseSicHHs PHIHOYHOW IIEHbI HEMAaTePUATbHBIX
AKTHBOB (MMYIIECTBEHHBIX NPaB), CACIKH C KOTOPBHIMH 3a4aCTYIO HCIOIb3YIOTCS
C 1IebI0 MUHUMH3ALMH HAJIOTOBBIX IUIATEKEH Yepe3 MPUMEHEHHE TpaHC(HEPTHO-
r'0 IIEHOOO0Pa30BaHMUS.

B-TpeTbux, HOPMBI POCCUICKOTO HAJIOTOBOI'O 3aKOHOAATENILCTBA HE COLEP-
AT TOJIOKCHUH O CHMMETPUYHONW KOPPEKTUPOBKE HAJIOTOBOW 0a3bl HE TOJBKO
HaJIOTOIUIATENbIINKA, KOTOPBIA HCIIONB30BaT TpaHC(epTHOE IIEHO00pa3oBaHuE ¢
LEeNbI0 MAHUMH3ALMN HAJIOTOBBIX ILIATEXKEW, HO M €ro KOHTpareHToB. Jlis uc-
IpaBJICHUA TaKOT'O IOJIOXKCHUSA HCOGXO,Z[I/IMO BHCCTU U3MCHCHHA B poccuﬁcxoe
HaJIOTOBOE 3aKOHOJATENLCTBO, HAIPaBJICHHBIE HA WCIIOJIb30BaHHE OOLICTIPUHS-
TOT0 B MUPOBOH MPAaKTUKE MPHUHIUIA KOPPENUPYIOLIEH KOPPEKTUPOBKU HAIIOTO-
BOM 0a3bl KOHTPAreHTOB B CIy4ae JOKa3aHHOTO HCIIOJIb30BAaHHS TPAHCHEPTHOTO
LIEHOOOpa30BaHMsl, KOTJla 382 KOPPEKTUPOBKOI HAJIOTOBOM 0a3bl OJTHOTO M3 yya-
CTHUKOB CJIEJIKH C TPaHC(EPTHBIM [IEHOOOpa30BaHNUEM JIOJDKHA CIIEJ0BATh COOT-
BETCTBYIOIIAss KOPPEKTHPOBKA HAJIOTOBOW 0a3bl €ro KOHTpareHTa (rmoapoduee 00
UCIIONIb30BAHMH 3TOTO NPHHIMIIA B 3aKOHOJATENBCTBE 3apYOEKHBIX CTPaH CM.
nanee).

8.2. lokymeHTbI OpraHmsauum no 3KOHOMUYECKOMY
COTPYAHUYECTBY U Pa3BUTUIO

OCHOBONOJAralOIMM JIOKYMEHTOM B 00JIaCTH PEryJIMpOBaHuUs TpaHchepT-
HOTO LIEHOOOpa3oBaHMs B IEJSIX HAIOrooOsoeHus sBisercs PykosoacTBo Op-
TaHMU3AUN 10 SKOHOMHYECKOMY CcOTpyaHndecTBy u pasuruio (ODCP) mo
TpaHC(EPTHOMY LEHOOOPA30BAaHUIO Ul TPAHCHALMOHAIBHBIX KOPIOpALMH |
HaJIOTOBBIX OpraHoB” . [IoMHMO J@HHOTO aKkTa KOOPJMHUPYIOLUIMMH OpraHamMu
OODCP 6buH M31aHEl MHOTOYHCIICHHBIE OTYETHI, OCBSIIEHHBIE BOIIPOCAM pery-
JMPOBaHMS TPAHC(EPTHBIX IIEH IS IeTel Hamorooboxenus. HecmoTps Ha 1o,
YTO 3TH AOKYMEHTHI SBISIFOTCS PEKOMEHAATEIbHBIMHU, H3-3a HIMPOKOTO IIPHUME-
HEeHUs1 OHU (aKTUUecKu MpuoOpenn HOpPMaTHBHBIA Xapakrtep. bomee Toro,
3aKOHO/IATEIbCTBO MHOTHX CTPaH NPSIMO CChUTaeTcst Ha 3TH JoKyMeHTh OOCP.

8 Transfer pricing Guidelines for multinational enterprises and tax administrations.
Opob6penst Komurerom ODCP mno ¢uckansueiM genam (Committee on Fiscal Affairs)
27.06.95 r.
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B n. 11 IlpenucnoBusi k PykoBoICcTBY maeTcst onpeesieHne TpaHCPepTHBIX
LEH — I0J MOCJIECIHUMHU [IOHUMAIOTCS LIEHBI, 110 KOTOPBIM PEallu3yeTcsi TOBap,
HeMaTepHasbHbIl aKTUB WM OKAa3bIBAE€TCS YCIyra acCOLMHPOBAHHOMY Mpel-
IpHUATHIO. J[pyrMMHU CIIOBaMH, IOJA KOHTPOJb COOTBETCTBHS DPBIHOYHOM LEHE
COIIaCHO JaHHOMY JOKYMEHTY IOJANANalOT BCE CAEIKHM C aCCOLMHPOBAHHBIMU
JUIaMu. B cooTBeTCTBUU C 3TUM ONpeNeNeHueM MpeaIpUsTHs SABISIOTCS acco-
LUUUPOBAHHBIMH, €CJIM OJHO M3 HUX IMPSIMO WM KOCBEHHO y4aCTBYET B yIIpaBlle-
HHUH, KOHTPOJIE WM KalUTalle IPyroro, WiK xe 00a HaXOAATCs 1MoJ OOIIUM KOH-
TPOJIEM.

lMpuHuun «8biMsHymouU pyKu»

I'naBa I paccMaTprBaeMoro JJOKyMEHTa MOCBSIICHA TPUHIIMITY «BBITSHYTON
pykm» (arm’s length principle)®'. DTOT NPUHIMI MO CyIIECTBY ABIAETCS MEX-
IyHapOIHBIM CTaHAapToM i crpan—wieHoB OJCP um o3nawyaer TpeGoBaHHE
paccMaTpuBaTh (aKTHYECKHE OTHOLICHHS ACCOLMHPOBAHHBIX IPEANPHATHH C
TOYKHU 3PEHHS TOr'0, KAKUMHU ObUTH ObI MX OTHOLIEHHS, €CII Obl OHH SIBIISUIUCH
HE3aBHCUMBIMU CTOpPOHAaMU. [Ipy 3TOM HaJMuMe TakuX CBS3EH MEXIy IpeapH-
SATHSIMH CaMo TI0 ceOe He 1aeT OCHOBaHMS pacCMaTpHBaTh MX OTHOIICHHUS B Ka-
YEeCTBE HANPABICHHBIX HAa MaHUIYJIMPOBAHHE COBOKYMHOW NMpUOBLIBIO (1.
1.2), TOCKOJBKY MHOTI'IA 110 OOBEKTUBHBIM PHYMHAM HEBO3MOXKHO JIOCTOBEPHOE
YCTaHOBJICHHE PHIHOYHBIX LIEH ITPU OTCYTCTBUH PBIHKA 3TOTO MPOJYKTA HIIH IIPH
peanu3aliy oNpeaeIeHHON OM3HeC-CTpaTeruy.

Bonee Toro, O3CP oTmeuaer, 94T0 HEOOXOTUMOCTh KOPPEKTHPOBKH JTOXO-
JIOB JUIsl pUBeNeHNs] (PaKTHYECKUX OTHOILICHUI B COOTBETCTBHE C IPUHIUIIOM
«BBITIHYTOH PYKW» TIPH MCYUCICHHH CYMM HaJIOTOBBIX IIATE)XEH MOXKET BO3-
HUKHYTH MO KaKHM-JTNOO WHBIM NPHYMHAM, HE CBS3aHHBIM C 0053aTEICTBOM
CTOPOHBI (CTOPOH) YIJIATUTH OMNPECICHHYIO CyMMY HJIHM C JKEJIaHHEM Hajoro-
IUIaTesbIIMKa MUHUMH3UPOBATh YPOBEHb HAJI0T0000KeH s (11. 1.2).

B ciydae, ecnu 1IeHBI, YCTaHOBJICHHBIE aCCOLMMPOBAHHBIMU MPEAIIPUATHS-
MH, HE COOTBETCTBYIOT IPHUHIIMITY «BBITSHYTOH PyKI», HCXOIHOW 0a3zoi (Mose-

8! Nanmsrit TEPMHH IIOCTPOEH HA aCCOLMALIMU: JIIOIU, COTPYJHUYAIONINE Ha HE3aBUCUMOMN
OCHOBE, Be/lyT ce0sl KaKk MapTHEPBI MO TaHIly, KOTOPbIE TAHIYIOT HE «ILEKA K IIEKe», a Ha
paccTosHUM BBITAHYTOH pyku (U3 paborel «KoHBeHmus 00 ycTpaHeHMH IBOWHOTO
Hasoroo0noxxeHus 10xonoB». ABtopsl: A.B. ManacyeB u B.B. TI'onn. CIIC «l'apant
5.2»). YcrosBiuerocs nepeBoja JaHHOro TepMuHa HeT. [loaTomy Mbl OyzeMm mepeBoauTh
€ro Kak MPUHLHI «BBITSHYTOH PyKH», UM COOTBETCTBEHHO — KakK I[EHA WIIU CJIeNKa «Ha
PACCTOSIHUM BBITAHYTON PYKI».

319



J'II)IO) JId KOPPEKTUPOBKU ABJIAIOTCA B3aUMOOTHOIICHUA MEKIAY HE3aBUCUMbIMU
JIMIAMH B CPAaBHUMBIX CJIENIKaX IPH CPAaBHUMBIX 0OCTOSITEIbCTBAX.

OOwwenprHsTOE ONpeeTeHIe IPHHINIA «BBITSHYTOH PYKN» IPHBOIUTCS B
§ 1 ct. 9 Monensnoit Hanorosoit Konsenrmn OOCP, rrie yTBepxKaaeTcs, 4To:

«B ciyuae, xorja... YCJIOBHSI YCTaHOBJIEHBI MEXY... JBYMs [aCCOLMHPO-
BaHHBIMH | IPEIPUATUSAMH B X KOMMEPYECKUX WIN (PUHAHCOBBIX OTHOILICHUSIX
TakuM 00pa3oM, YTO OHM OTIIMYAKOTCS OT TeX, KOTOpBIE ObUIN OBl YCTaHOBIICHBI
MeXIy [HE3aBHCHMBIMHU]| MPEIUPUATISIMU, TO JI00as MpuObUIb, KOoTOpas OblIa
Obl HauMCIIeHa OJJHOMY M3 MPEINPHUATHH, HO M3-32 HaJM4Hs TaKUX YCJIOBUI He
OblUTa €My HAuMCIIeHa, MOXET OBITh BKJIIOUEHA B IPUOBUIL JAHHOTO IPEATpH-
ATHA, 1 COOTBETCTBEHHO, 00JI0’KEHA HAJIOTOM.

[IpyMeHeHre NaHHOTO NPHHLHUIIA FOCYAAPCTBAMH NPH HAJIOTOO0OJIO0KEHUH
CyﬁbeKTOB XO3SIMCTBEHHOM JACATCIBbHOCTH OOJDDKHO IIOCTABUTHh HE3aBHCUMBIX U
ACCOIIMMPOBAHHBIX JIMIl B PABHOE IOJIOKEHHUE C TOYKH 3PEHHs HAJIOT000JIOXKe-
HUA. DTO 0COOCHHO BaXKHO, TIOCKOJIbKY HAJIOTOBBIC MPEHMYIIECTBA MOTYT OKa-
3bIBaTh HEINIOCPEICTBEHHOE BIMSHHE Ha KOHKYPEHTOCIOCOOHOCTh SKOHOMHYE-
ckux cyOBekToB (1. 1.7).

lMpobnembi onpedeneHusi conocmasuMbix ycrioauli (cOesokK)

B paboTe HaJIOrOBBIX OPraHOB IO BBISBJICHUIO TPaHC(HEPTHOTO IEHOOOpa-
30BaHUS YaCTO BOZHHUKAIOT CHTYaIlMH, KOT/Ia IPUMEHEHUE MPHUHINIA «BBITSIHY-
TOW pyku» mpoOineMarndHo. Hampumep, mnpu pa3paboTKe YHHKaIbHOTO
HEMATEePHAJIbHOTO aKTHBA WM OKa3aHUM CIEIMaIbHBIX BHUAOB ycuyr (m. 1.8),
TOCKOJIbKY «OTIIPABHBIM IIYHKTOM» JIJId HPUMCHCHHWA 3TOI'0 IMPUHIUIIA ABJIACTCA,
TaK WIA WHaye, HAINYNE COINOCTaBUMBIX (AaHAJIOTUYHBIX) C/ENOK, IPEIMETOB
TaKHUX CAENOK WM L. VIMEHHO JUIS TaKMX CUTyaluii ObLIN pa3paboTaHbl METO-
JIbI, OCHOBAHHBIE HA OIICHKE HpI/I6BIHI/182 (cMm. HIDKE).

[TpoGnema MOXKeT BOSHUKHYTh U M3-32 HEJOCTAaTKa MH(pOPMAIMU O IIeHaX,
CHIeNKaX, phIHKax ¥ T.1I. TpeOoBaHus 3aKOHOAATENLCTBA O 3aIIUTE KOHPHICHIIH-
AIBHOW MH(POPMALMKM MOTYT MPEIATCTBOBATH IOJYYCHUIO HEOOXOIUMBIX JaH-
HBIX O TPETHUX JHUIaX WK OT HuX. [loaTromy B mokymentax OOCP oTmeuaercs,
4TO KOHTPOJIb HaJl TpaHC(EepTHBIM 1IeHO00pa3oBaHUuEM TPeOyeT MMociIe0BaTelb-
HOCTH B JICHCTBHMSIX W OTBETCTBEHHOCTH KaK CO CTOPOHBI HAJOTOBOI'O OpraHa,
TaK B Hajoromiareabnpka (m. 1.12).

%2 XoTst 1 15 3THX METOJIOB «6a30ii» BBICTYNACT JAHHBIHA MPHHIIMII, OHH TPEOYIOT MEHb-
1Iel aHaJIOruK (COIOCTaBUMOCTH). DTO KacaeTcsl Mpeke BCero MeTosa ApoodsieHus (pac-
MpeaeeHus ) NpUObLIH.
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PaccmarpuBaemblii JOKYMEHT onpenesieT (GakTopbl, BIHMSIONIME HA COMOC-
TaBUMOCTH CIIEJIOK, K YHCITy KOTOPBIX OTHOCSTCS: 1) MpU3HAKN MMYIIECTBA WM
yCITyTH; 2) BHINONHSAEMBbIE (YHKINH; 3) TOTOBOPHEBIE yCIOBHS; 4) SKOHOMHYE-
CKHE ycIIOBUsI; 5) OusHec-cTparerus. PaccMoTpuM UX OCHOBHBIE YEPTHI.

1) Hpusnuaxu umywecmea unu ycayeu. CX0xecTb NPU3HAKOB PEATU3yeMOTO
TOBapa WJIM OKa3aHHOW YCITYTH SIBJISIETCS Ba)KHBIM yCIOBHEM IIPH CPAaBHEHUH LIEH
B CHIEJIKaX IS OIpeniesieHns (aKkTa MCIOIb30BaHNs TPAaHC(HEPTHBIX LIEH, a TAKXKE
YCIIOBUEM, XOTSI 1 MEHEE BaXKHBIM, — IIPH CPABHEHHHU JJOXOJHON Mapku (Hampu-
Mep, IpU CPaBHEHHUH HOPM INPHOBLIN aHAJOTHUYHBIX Ipou3Boxauteneil). K yka-
3aHHBIM TPU3HAKaM OTHOCSTCS: (PU3MUYECKHE XapAKTEPUCTUKU MMYILECTBA, €TO
Ka4ecTBO, BO3MOXKHOCTh M 00BEM MOCTABKH — JJIsI MAaTEPUAILHOTO NMYIIIECTBA;
MIPUPOJa U ATUTEIBHOCTD — ATl yCIyTH; BUJ CACIKH (JIMIIEH3UPOBAHHE HIIH MPO-
JlaKa), THIT aKkThBa (MATEHT, TOProBas Mapka WM HOY-Xay), JUIMTEIbHOCTh M
CTETICHD 3alUTHI, a TAKXKE 0XKHUIAEMbIE JOXOJbI OT UCIIOJIb30BAHMS aKTHUBa (JUIs
HEMaTepHAIBHOTO aKTHBA).

2) Buinonusemvie ¢ynxyuu. Ilpu onpeneneHUH COMOCTaBUMOCTH CIEIIOK
WK JIUI TpeOyeTcsl CpaBHEHHE BBINOJIHIEMbIX UMM (DYHKIHUH, T.e. IKOHOMHYE-
CKH CYIIECTBEHHBIX JICHCTBUI 1 00s13aTeILCTB CTOPOH. B yncino Takux ¢yHKImiA
BXOAAT: Tpon3BojcTBO; MoHTaX; HUOKP; oka3anue yciyr; NOKyNKH; AUCTPH-
Oynusi; MapKEeTHHT; IEPeBO3KH; (PMHAHCUPOBAHUE, MEHEKMEHT U T.II.

3) Hozoeopuvie ycnogus. B caenkax «Ha pacCTOSIHUH BBITSIHYTON PyKU» J10-
TOBOPHBIMHU YCJIOBUSIMU OTIPEEIISIOTCS CIOCOOBI PacipeieNieHNs] MEXIY CTOpPO-
HaMH{ PHUCKOB U BBITOX (I0X0Z0B). B 3TOM cMbICie aHalN3 TOTOBOPHBIX yCIOBHH
J0JDKEH OBITh YacThIO (PyHKIIMOHAIBLHOTO aHAJIH3A.

4) Dxonomuueckue ycnosus. 1IeHbI «Ha paCCTOSIHUU BBITSIHYTOH PYKH» MO-
T'YT UMETh Pa3INYHOE 3HAUCHHE B 3aBUCHMOCTH OT XapaKTEPHUCTHUK PHIHKOB, Ha
KOTOPBIX AEHCTBYIOT COIMOCTaBiIsieMble JMma. K TakuM YCIIOBHSM OTHOCSITCS:
reorpaduueckoe MONOXKEHHE, pa3Mep PHIHKOB, CTENIEHb KOHKYPEHIUH Ha PBIH-
KaxX, HaJIMYUE B3aMMO3aMEHHUMBIX TOBApPOB W YCIYT, TPAHCIIOPTHBIC PAaCXOJBbI,
YPOBEHb PHIHKA (ONTOBBII WIIM POSHUYHBIN) U T.II.

5) Busnec-cmpamezus. Y4eT 0COOCHHOCTEH OW3HEC-CTpAaTerHH IPEIIpu-
STUSI HEOOXOANM, B YaCTHOCTH, B CIIy4asiX, KOT/Ia MIPEATIPUATHE PEaTU3yeT Mpo-
JYKIHIO 10 CHWKEHHOM LieHe AJIsl MPOJBM)KEHHS TOBapa Ha PHIHOK WIIM YBEIH-
YEeHUs! JIOJM Ha pBIHKE, JHO0 B Cllydyasx, KOTJa KOMIaHHs HeceT OoJblive
pacxonsl (HampuMep, HaunHaromui Ou3Hec). COOTBETCTBEHHO, HAIOroo0marae-
Mast 0a3a AT TAKOTO MPEANPUATHS OyAET HUXKE, YeM ISl aHAJIOTHYHBIX HaJI0To-
TUIATEIbIIUKOB, UCIIONIB3YIOLIMX HHbIE OM3HEC-CTPATernu.
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[MpuHUUMNIHanbHOE 3HAYCHHUE AJs PEryJHUpPOBaHUS TpaHChHEpTHOTO
eHOOOpa30BaHUsl U OIPEACICHUS COMMOCTABUMOCTH CACIOK MMEIOT MOJIOXKe-
Hus PykoBoncTBa, Kacarommuecs BO3MOXKHOCTH TIEPEKBATA(DUKAINHA CHEIOK
(recharacterization). C 0OIHON CTOPOHBI, COTJIACHO OOIIEMY MpaBHITy, IPOBEpKa
HaJIOT'OBBIMH OpraHaMu KaKOﬁ-J’IH6O CIACJIKU OOJI’)KHA OCHOBBIBATHCA Ha q)aKTI/l-
YECKHX XapaKTePUCTHKAX CHEIKH, 3aKIF0UYEeHHON cTopoHamu. OIIHAKO, C IPYroi
CTOPOHBI, COMNIACHO 11. 1.37, HAJOTOBBIM OpraHaM™ pa3pelaeTcs B ABYX HCKIIIO-
YUTENBHBIX CIy4asx MepeKBaIH(PHUINPOBATh NPUPOAY CHCTKH. B gucmo 3Tmx
CIIy4aeB BXOIAT CUTYalUH, IIPU KOTOPBIX:

a) PKOHOMHUYECKOE COJICPKAHUE CIIEJIKH OTIMYAeTCs OT e (GopMbl. B aToM
Cly4ae HaJOTOBBIC OpPTraHbl MOTYT HUCXOIUTHh W3 SKOHOMHYECKOTO CONIEpKaHHS
CICITKH, HEB3HMpas HA ee opuamdeckoe ohopmrerne’;

0) yCIIOBHSI COTJIAIICHUM, 3aKJITFOUCHHBIX B CBSI3U CO CACJIKOM, IPU COBOKYII-
HOW MX OLICHKE OTIMYAIOTCS OT TeX, KOTOpbIe ObLUTH OBl YCTAHOBJICHBI HE3aBHUCH-
MBIMH TIPEAMPUATUSAMHE, NEHCTBYIOIIMMH KOMMEpPYECKH OOOCHOBAaHHBIM 00Opa-
30M, a (paKTUUeCcKas CTPYKTypa CAEJIKH IPAKTUYECKH HPEMITCTBYET HAIIOTOBBIM
OopraHaM OINpeaACINTb q)aKT HCIIOJIB30BaHUA HJIM HEUCIIOJIb30BaHUA TpaHC(i)epT-
HOM TIeHBI .

MemodkI onpedeneHus yeH

IepelineM k pacCMOTPEHHIO METOAOB, UCIONB3YEMBIX IJIs ONpEAEICHUS
LICH «HAa PACCTOSHUU BBITSHYTOH PYKW», MPEAyCMOTPEHHBIX PyKOBOICTBOM.
CrnenyeT OTMETUTD, YTO Ul YYaCTHHUKOB TPAHCHAI[MOHAIBHBIX KOPHOPALMH yC-
TAHOBJIEHO THOKOE MPaBUIIO, COTJIACHO KOTOPOMY OHH MOTYT IPUMEHSTh METO-

%3 Ha mam B3risam, MMIUIEMEHTALHS TaKOH HOPMBI B POCCUICKOM 3aKOHOJATEIbCTBE BO3-
MO>KHa TOJIBKO NIPU yCJIOBHHU IMEpeadd B BeJCHHE apOUTPakKHOTO Cyja MOJIHOMOYHH 110
B3BICKAaHMIO CyMMBI HaJIOra B pe3yJibTaTe M3MeHeHMs kBanudukanuu caenok. Tem Gonee,
moxoxas HopMa ecTh B a03. 6 m. 1 ct. 45 HK P®, rae nomyckaercs B3pICKaHHE Hajora
TOJIBKO B CyZIeOHOM MOPSAKE.

# B TOM € MyHKTE MPUBOIUTCS IPUMEP MPEIOCTABICHHUS TPOLIEHTHOTO 3aiiMa aCCOIHH-
POBaHHOMY HPEINPHUATHIO HA TAKUX YCIOBHAX, KOTOPbIE JAIOT OCHOBAHUE CUNUTATh TAKOM
3a€M MHBECTHLIMEN B YCTABHBIM KalKUTaN 3a€MIIHKA.

¥ B xauecTBe mpHMeEpa MPHBOAMTCS CIyuai, KOTA MPOJAIOTCS HEOTPAHUUCHHBIC MPaBa
M0 HCTIOJb30BAHUIO HEMATEPHAIbHOTO aKTHBA B pe3ynbTaTe OyayIIMX pa3paboTok 3a
€AMHOBPEMEHHBIH IIaTeX MO JOJATOCPOYHOMY KOHTpakTy. HecMoTpst Ha To, 4TO Takas
CZeNKa MOXKET PacCMaTPUBATBLCA KakK Mepefiaua KOMMEPUECKOTO aKTHBA, I HAJIOTOBOTO
opraHa 1enecooOpa3HO CKOPPEKTUPOBATH YCJIOBHUS TAKOW CAENKH (B TOM 4YHCIE LEHY)
HCXOs TPH 3TOM U3 YCIIOBUH, KOTOpbIE YCTaHOBUIN OBl HE3aBUCHMBIE CTOPOHBI.
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IIbl, KaK MpeIyCMOTpPeHHbIE B PYKOBOACTBE, Tak M HE MPEIyCMOTPEHHBIE B HEM.
OpHako ciefyeT UMETh B BUJLY, YTO IOCIEIHHUE JJOJDKHEI B JIIOOOM CiTydae cOoOT-
BETCTBOBATH NPUHIINITY «BBITIHYTOH pyKm» (1. 1.68).

CornacHo riase Il paccMarpuBaeMoro 10KyMeHTa BBLIEISIOTCS TaKHe Tpa-
JMILMOHHBIE METOBI ONpEEICHNs LeH, KaK METOJ[ COOCTABHMOI HEKOHTPO-
JIMPYEMOH LIEHbI, METOJI LIEHBI NEPENPOJaXKH U METOJ «U3JEPIKKHU TLTIOCY.

1) MeTox comocTaBMMOii HEKOHTPOJUPYEMO LleHbI OCHOBAaH Ha CpPaB-
HEHUU LICHbl B KOHTPOJIMPYEMOM CHEJIKE C LICHOU B HEKOHTPOJIIMPYEMOM COIOC-
TaBUMOH czenke. [Ipu 3TOM CONOCTaBUMOCTD ONpENeNseTcsi 0 PACCMOTPEHHBIM
BBIIIIC MTPaBHJIaM IJIaBbl | U cUUTaeTCsl HMEIOIIEH MECTO, €CIU BHIIIOIHACTCS XOTS
OBl OZTHO 3 CJICIYIOIUX YCIOBHH:

a) HUKaK{e pa3sInuus MeXAY CPaBHHUBAEMBIMH CHIEJIKAMH WIIU JIMLAMH, CO-
BEPLIAIONIMMH 3TH CIEJIKH, HE MOTYT OKa3aTh BJIMSHME HA I[EHbl HA OTKPHITOM
PBIHKE;

6) MOTyT OBITH MPOBEICHBI COOTBETCTBYIOIINE KOPPEKTHPOBKH IS yCTpa-
HeHust 3 PeKTa TaKuX 00bEKTUBHBIX Pa3Inyuil.

[Tpn HaIMYMK BO3MOKHOCTH MCIIOIB30BAHMS JaHHOTO METO/1a OH JIaeT Hau-
Ooiee JTOCTOBEPHBIN pe3ysbTaT (1. 2.7), ¥ B TOM CMBICIIE HMEET IPHOPUTET HaJ
HHBIMHI METOAAMH.

2) MeToa HeHbI Mepenpo/IaKu HCIOJIb3yeT 0Ka3aTe/b BaloBOil MapKi®
KOTOpasi BKIIFOYAET ONEPALOHHbIC M3IEPKKH M CyMMY NpHObUIH. JlaHHas Map-
’Ka BBIYUTACTCS U3 IEPENPOAKHOM LEHbI Ul OIyYeHHs LEHBl peai3aliy 10
NepBOW CHeNKe, CTOPOHAMH KOTOPOHM BBICTYNAJIH acCOLMHPOBAHHBIE IPEIIPH-
arus (1. 2.14). B kauecTBe 0OBEKTOB A5l CPaBHEHMS TP MPUMEHEHHUH JaHHOTO
METOJ[a MOTYT BBICTYIIaTh BaJlOBas Mapika IPOBEPSIEMOT0 JIMLA IIPH COBEPLICHHU
UM aHAJIOTMYHBIX ONepaliii ¢ HE3aBUCHMBIMH JIMLIAMH, a TAKKEe BaJOBask Mapxa,
YCTaHOBJICHHAs! HE3aBUCHMBIMU NPEANPUSTHAMH B CPaBHUMBIX HEKOHTPOJIH-
pyembIx crenkax (1. 2.15).

[lpy npUMeHEHWW MaHHOTO METOJa JOIYCKAaeTCs MEHBIIE AHAIOTHU B
npenMere CHENKH, YeM IPU METOAE CONOCTaBUMOH HEKOHTPOJIUPYEMOH LCHBI,
TaK Kak pa3jinuus B ToBapax (paborax, yciayrax), ¢ KOTOPbIMHU OIEpUpPYeT Hajo-

% O Meromel sBiAIOTCH Hambonmee S((EKTHBHBIMH METONAMH  OTPENCTICHHS

COOTBETCTBHUS yCIOBUH B KOMMEPYECKUX M (PMHAHCOBBIX OTHOILEHHSAX MEXAY ACCOLUH-
POBaHHBIMH HPEANPUATHAMH MPUHIMITY «BBITIHYTOU pyku» (1. 2.49) U UMEIOT IIpeumMy-
LIECTBO HaJl METOJJaMH1, OCHOBAHHBIMH Ha OLIeHKe NpuObLH (1. 3.49).

¥ Wcnonp3yemble B JanbHEMIIEM TEPMHHBI «IEPEIPOJAKHAS MApIKay, «IOXOIHAS Map-
XKay, «BAJIOBAsk MaprKa» aHAJIOTHYHBI 110 3HAYCHHUIO.
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TOIUIAaTCIIbIIUK, OKa3bIBAOT MCHBIICC BJIMSAHUC Ha BAJIOBYIO MapiKy, 4€M Ha LC-
HHI (11. 2.16, 2.17).

3) MeToa «M31E€pPKKHU ILIIOC» ONEPUPYET MOKa3aTeleM IMOHECEHHBIX H3-
JIep)KeK M BEIWYMHON HaleHKH (cyMmbl npuObutn). [Ipu sToM 00e BETHMUUHEI
CKJIAJIBIBAIOTCS [UIS TIOJIyYECHUS LIEHbI «HA PAcCTOSHHUU BBITSIHYTOW pykm». JlaH-
HBIA METOJ SIBJISIETCSA HauOoliee yJa4yHbIM sl MPUMEHEHHsS B CIIydasiX, KOTAa
OTHOLICHUSI MEX/Y «CBS3aHHBIMIY) CTOPOHAMH HAIpaBJieHbl Ha MPOJAaxy (Io-
KyIIKy) 1oiy($aOpHuKaToB, WM KOTJa OHH 3aKJIOYaloT COTJIAIEHHS O COBMECT-
HOM JIESATEIBHOCTH WM JIOJITOCPOYHBIE KOHTPAKTHI HA TOKYIIKY M MPOAAXY TO-
BapoB, JIMOO KOTJa MPEIMETOM HWCIOJHEHUSI M0 KOHTPOJIMPYEMOH CJeNKe
BBICTyTIa€T OKazaHue ycuyr (1. 2.32), T.e. BO BCEX CIyYasx, KOTJa OICHUTH CO-
IIOCTaBUMOCTbh U 06"I)CKTI/IBHOCT]) yCTaHOBJ’IeHHOﬁ ICHbI MHBIMHU CHOCO6aMI/I HE
TIPE/ICTABIISIETCS] BO3MOYKHBIM.

[Tpu npUMEHEHUH AaHHOTO METO0J1a HEOOXOAMMO BBIIEIUTh U UCKIIOYUTh
BCE MaTepUalIbHbIC PA3IMYMsI MEKIY COMOCTABISEMbIMHU CCIKAMH, KOTOpbIE
MOTYT MOBJIUATH Ha BECJIMYNHY HAUCHKH, IJIA ONPECACIICHUA TOI0, KaKUM o6pa-
30M cJellyeT KOPPEKTHPOBaTh HAllEHKY B HEKOHTPOJIUPYEMOH CAeKe JUIsl Mo-
JYYSHHsI COMOCTABUMOM 1eHbl. i 3TuX neneidl HeoOX0UMO CpaBHEHHE pa3-
JUYMil B ypoBHE M BHJe 3aTpaT (OnepaimyoHHbIE W HE OMNEepaIHOHHbIE),
CBsI3aHHBIX C BBIIIOJIHACMBIMHA q)yHKIlI/IHMI/I U NPUHATBIMU pUCKAMU KaXIbIM U3
COIIOCTAaBIISIEMbIX JIMII.

Amnammsupyembiii 1okymeHT ODCP moOMHUMO ONMMCAHHBIX BBIIIE TPAAUIHOH-
HBIX METOJIOB ONpEJEICHHs COMOCTABMMBIX II€H MpEe/JiaraeT HCIOJIb30BaHHE
METOA0B, OCHOBAHHBIX Ha OLICHKC HpI/I6I)IJ'II/I 3KOHOMHUYECCKUX Cy6'beKTOB " per-
JIAMEHTUPYET MOPSJIOK MX NpUMEHEeHus. Takhe METO/bI HCIIONB3YIOTCS B TEX
Cily4asix, KOrja HEeBO3MOXXHO NPUMEHHUTh TPaIUIUOHHbIE MeToab! (1. 3.1), Ha-
PHMep, W3-33 OTCYTCTBHS COINOCTABMMOiT HH(popMarmu' . K HX 94HCITy OTHOCAT-
cs1 MeToa Apo0JieHuUs (pacpeneeHus) NPUObLTH U METO TPAHCAKI[HOHHON YHC-
TOH Mapku.

4) MeTtoa apo0JieHusi (pacnpenejeHus) NMPUOBLIM TPUMEHSIETCS TPH
3aKIJII0YEHUN HECKOJIBKMX TECHO B3aMMOCBSI3aHHBIX CHEJIOK. [Ipu aToM Mexay
Y4acTHHUKaMH MOXET pacHpeesiThecs J100 BCs MPUOBLIL, 00 OocTaTOYHAS
IpHGHITE" .

¥ OBCP npemmaraeT HX MPHMEHSTH, TONBKO MPH HATHYMH HHCTHTYIHOHANBHBIX TIPABO-
BBIX PaMOK», T.€. IPU HaUuuK 3()(HEKTUBHOTO MEeXaHH3Ma 3aluThl (00XKaJoBaHUs) Ha-
PYLICHHBIX [IPpaB HaJoromiarenbuyka (1. 3.56).

% [Tpu Taxom BapHaHTe pacrpee/CHIs CHAYANA PACIPEACIACTCS IPHBBLTH MPOTIOPLIHO-
HAaJIbHO BBINOJIHEHHBIM (DYHKIIHAM, a 3aTeM OCTaBIIAsCS YaCThb OTHOCHTCSA» K HEMaTepH-
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IIpenMyiiecTBOM JaHHOTO METOAA SIBJISETCS €ro HEe3aBUCHUMOCTb HEIO-
CPEICTBEHHO OT HAIM4Usl CONOCTaBUMBIX clesok. ClegoBaTeNbHO, OH MOXKET
OBbITh IPUMEHEH, KOT/la BOOOIE HE MMEETCS COMOCTABUMBIX CAEIOK Ha PHIHKE.
Pacnipenenenne mpuObUTH OCHOBBIBAETCA Ha pasfeleHUN (DyHKIUH Mexmy ca-
MHUMH acCCOILMUPOBAHHBIMH mpeanpustusiMu (. 3.6.), T.e. cymMMa NpUOBLIH,
BKJIFOYaeMasl HAJOTOBBIMM OpPraHaMM IO Pe3yJIbTaTaM IPOBEPKU B HAJIOTOBYIO
0a3y KOHKPETHOTO JIMIA, MPEIONPENeNIieTC CTOMMOCTBIO BIOXKEHHOTO MM Ka-
IIUTaJIa B XOZI€ UCIIOTHEHHS KOHTPOIUPYEMOH OTeparuy (CACIKH).

Meton npoOaeHus MPUOBUTH TEXHUYECKU CIIOKEH, YTO CBA3AHO C JOCTYIIOM
K uH(pOpManuy 3apyOexHbIX adduimpoBaHHbIX un. bonee Toro, Moxer oxa-
3aThCs YPE3BBIYAHHO TPYAHO OMPENEIUTh KOMOMHHPOBAaHHYIO MPHOBUIb U COBO-
KyTIHBIE 3aTPaThl BCEX ACCOLMUPOBAHHBIX MPEANPHUATHH, YIaCTBYIOIIUX B MPO-
BEpsAEMbIX CJIeJKax. AHAJIOTHYHO, INPH HCIOJIB30BAaHUM METOAA JPOOJICHHS
pUOBUTH TIPUMEHHUTENIFHO K ONEpalMOHHON MPHOBUIM B HEKOTOPBIX CIydYasx
HEBO3MOXXHO YCTAaHOBUTH COOTBETCTBYIOIIME OIEPAIIMOHHBIC W3JEPXKKH, CBS-
3aHHBIE CO CIEIKON, M PACHPENENUTh PACXOIbl MEXIY YIaCTHUKAMU IpOBeEpsic-
MO CII€JIKM ¥ MHBIMU CIETTKaMU aCCOLIMMPOBAHHBIX MpeaAnpusTuil (1. 3.9).

5) Metoa TpaHcakuMOHHOI yucToli Mapxku (Metog TNMM — Transac-
tional net margin method) OCHOBBIBAETCSI Ha aHAJIM3¢ OTHOIICHHUS YUCTOW J10-
xoxnoi mapxku (U4IM) oT npoBepsieMoii clienku K COOTBETCTBYIoIeH Oase (3a-
TpaThl, MPOJAXH, akTHBBI) (1. 3.26)°. B oTaMuMe OT HpeIBIIYIIEro MeToja
paccMaTpuBaeMblii METOA MPHUMEHSETCS TOJBKO K OJHOM M3 CTOPOH IpOBepsie-
MOM CJIIENKH.

IIpenMyiiecTBO JaHHOTO METOJA COCTOUT B TOM, YTO YHCTasi Mapya MEHb-
e MOJBEPKEHA BIMSHUIO Pa3IUuuil B CAEIKAX, YeM LI€Ha NPH UCIOJIb30BaHUU
Merona comnoctaBuMoil 1eHsl. Kpome toro, Ha YJAM MeHblIe BO3AEHCTBYIOT
pa3nu4us B BBITOJIHAEMBIX (PYHKIHMAX B COIOCTAaBIIEMBIX CHEIKAX, OCKOIBKY
9T pa3iIuyus, KaK MPaBUIIO, OTPAXKAIOTCS Ha OMEPallMOHHBIX M3JEpXKKax, a He
quCcTON m0XonHOH Mapke (m. 3.27). OmHako Ha YHCTYIO MapXKy HaJloroIuia-
TEJIBIINKA MOTYT BIMATH HEKOTOPHIC (PAKTOPHI, HE MMEIOIINE OTHOLICHHUS K IICHE
WJIM K BAJIOBOM Mapixe.

aNbHOMY (MHOMY JOPOTOCTOSIIEMY WM YHUKAJIbHOMY) aKTUBY, KOTODPBIN HCIIOJIB30BAJICS
B KOHTPOJIUPYEMOM CHEIKE.

OTIMYUTENBHON YepPTOi BaJOBOW Map)H IO CPaBHEHMIO C YHCTOH Mapikeil sBisercs
TO, 4To BanoBas Mapxa (BJIM) omepupyerT mpsAMBIMH M KOCBEHHBIMH pacXojaMu, a
YHCcTasi — TAKKE U ONEePalMOHHBIME H3lepkKaMu (1. 2.41.), T.e. YJIM cocTouT TONIBKO U3
CyMMBI (HOpMBI) IPUOBLIH.
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CoenauweHusi o npedeapumeanOM ycmaHoersrieHuu yeH

PyxoBoactBo OOCP mpexycmarpuBaeT BO3MOKHOCTH 3aKIIFOYCHHS CTOPO-
HaMu COCJIKW U HAJIOTOBBIMU OpraHaMu COIrJIalICHHUSA O MpCABApUTECIILHOM YyCTa-
HOBIICHWH UieH (advance pricing arrangements — APA), KOTopoe 03Ha4aeT, 4To
JI0 COBEPIICHUS HAJOTOIUIATENBIINKOM CIETIOK ONPEEISIOTCS SKOHOMHYECKH
060CHOBAHHBIE KPHTEPHH ', B COOTBETCTBHH C KOTOPBIMH CKIIaIbIBACTCS IEHA
10 TAaKUM CJIeIKaM Ha ompeeneHHoe BpeMs (1. 4.124). CornamieHus no3BOJSIOT
HE MTPOBOJMTH JIOTIOJIHUTEIbHBIE IPOBEPKH 000CHOBAHHOCTH HCIIOJIB3yEMBIX LIEH
C LIENBIO TIOHAYNCIICHHS PSa HaJIOTOB.

B moxymentax OOCP BeIgensoTcsi Kak OZHOCTOPOHHHUE, TaK U ABYX- WIH
MHoroctopoHHue cornamenus APA. B ognoctoporHux APA y4yacTBYIOT TOJIb-
KO HaJIOTOIIATENbIINK ¥ HAJOTOBBIA OpraH, a B ABYCTOPOHHHX M MHOTOCTOPOH-
HUX — GOJIee OJIHOTO HAJIOTOBOTO OpraHa’”.

Cornamenne APA MoxeT OBITH PAaCTOPTHYTO, €CIIH MPH €r0 3aKIIOYCHUN
OblIa MpecTaBieHa He0CTOBEpHAs HH(OpMaLUs, UMENI0 MECTO MOILIEHHUYECT-
BO, WJIM YCJOBHS COTJAUICHUsI HE COOJIIOAAIOTCS HAJIOTOIIATENbIINKOM
(m. 4.138). PacropskeHHe 3TOTO COTJAMICHHUS MpEKpamaeT 00sf3aTeNbCTBA IO
HEMy KaK HaJOTOIUIaTEeNbIIKA, TAK U HAJIOTOBOTO OPraHa, MOAMHCABIIET0 TaKOe
COTJIAILICHHE.

CornacHo 1. 4.142 paccMaTpuBaeMoro JOKyMEHTa, B HEKOTOPBIX rocynap-
CTBax OTCYTCTBYET IOPHAMYECKAs BO3MOXKHOCTH IS 3aKJIFOYECHHS COTJIAIICHHUH
APA (manpumep, B Poccmiickoit @enepannu). Ho OOCP momyckaer ux 3akiro-
YEeHHUE, €CJIM B JIByCTOPOHHUX JIOrOBOpax 00 M30eXaHWH NBOWHOTO Hajorooo-
JIOXKEHUsI €CTh HOPMa O BO3MOXKHOCTH Hadaja B3aWMOCOTJIACUTEIbHBIX Mpolie-
Iyp Mexay crpaHamm’.. Takue cornameHds GymyT oOsS3aTeNbHBIMH Kak JUIs
HaJIOTOBBIX OPTaHOB, TaK W Ul NOJNHMCABIIMX WX HAJOTOILIATENbIINKOB (II.
4.142).

' HanpuMep, mpEMEHMMbIl METOXN, COMOCTABHMBIC CACHKH HITH JHIA, BO3MOXHEIC
KOPPEKTHPOBKH, KPUTHUYECKHE JOMYIIEHHsI OTHOCHUTEIBHO OYIyLIMX COOBITHI U T.II.
(. 4.124).

%2 JIpyrEMH COBaMH, B COTIALICHMH IPHHHMAIOT yYacTHe (HCKATbHBIC OPTaHBI ABYX
(HeckonbKux) rocyaapcts. O4eBHIHO, HIMEHHO ABYX- WA MHOTOCTOPOHHHUE COTJIAIICHHS
MOTYT TapaHTUPOBAaTh 3aIUTy OT MEXIYHapOIHOTO ABOWHOIO HAJOTr000IONKEHHS JT0XO0-
noB (mpubbuty) (m. 4.131). Taxoke ciexyeT OTMETHTb, YTO MONOOHBIE COTJIALICHUS, KaK
MPaBUJIO, 3aKJIIOYAIOTCS B XOJ€ B3aMMOCOTJIACUTENBHBIX Mpouenyp (mutual agreement
procedures) W B cBA3U ¢ HUMHU (1. 4.140).

% Jlns PO oo cr. 24 mbo cr. 26 JIOTOBOPOB (coryameHuit) o0 u30exaHuu IBOMHOTO
HaJIOT000JI0KEHHS JOXOIOB.
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[IpeumymecTBom cornamennii APA sBisieTcss ycTpaHeHue HeolpeneeH-
HOCTH B 00BEME HAJIOTOBBIX 00S3aHHOCTEH, IIOCKOJBKY HAJIOTOILIATEIBIUK I10-
JMy4aeT OmpelesieHHbIE TaAPAaHTUH CO CTOPOHBI HAJIOTOBBIX OPTaHOB B TOM, UTO
IIPY BBIMOJHEHUH PsAlia YCIOBHHU LIEHBI CACIKH He OyayT Npu3HaHbI TpaHchepT-
HeiMH (11. 4.143). Bosee Toro, takue coOrJjialleHUs! Aal0T BO3MOXHOCTh HaJIOT0-
BEIM OpraHaM U HAaJOTOIUIATEIBIIUKAM COTPYIHHYATh U M30eraTh KOH(pOHTa-
WU, KOTOpas NPUCYTCTBYET MPH HAIOTOBBIX MPOBEPKAX WIH CyIeOHOM
pasGuparensctse (1. 4.144)

K YUCIIYy HEAOCTATKOB COTJIAlIEHUH OTHOCHUTCSI BO3MOXKHOCTH 3aKJIIOUEHUS
OJIHOCTOPOHHUX COTJIAIICHUH, YCIOBUS KOTOPBIX MOT'YT HE NMPU3HABATHCS HAJIO-
TOBBEIMH OpTraHAMH{ WHBIX CTPaH, B MIOANMCAHUN COTJIAIICHUS yUaCTHs HE TIPUHU-
MaBmuX (1. 4.148), 9TO0 MOKET TOBJIEYh ABOWHOE HAJIOT000J0KEHHE TOXOI0B
HajIororuaTebmka . Takxe HenocTtaTkoM cornamenuii APA sBisercs TO,
YTO TAKOE COMJIANICHHUE MOXKET JOIMYCTUTHh OoJiee ETaNbHBIN aHaIH3 ONepaIiii
HAJIOTOTIATEIBIINKA CO CTOPOHBI HAJOTOBBIX OPTAaHOB, YeM IIPH OOBIYHON HAJIO-
rOBOIl MpOBepKe B OTCyTCTBHE cornameHus (1. 4.156). boiee Toro, BO3MOXXHEI
3JI0YHOTPEOJICHHSI CO CTOPOHBI HAJIOTOBBIX OPTaHOB IMOJYYCHHOUN MH(POpMAIIUCH
B XOJIC BEHITIOJIHEHUSI COTJIAIIICHUSI, T.C. HAJIOTOBEIC OPTraHbl UMEIOT BO3MOXHOCTh
WCTOJB30BATh JaHHEIE, MONyYeHHBIC MPH IMPOBEPKE MaHHOTO HAJIOTOILIATEIIh-
muKa, B WHBIX emsix (m. 4.157). OmHako mMomoOHBIE HENOCTATKH MOYKHO
paciieHHuBaTh KaK CBOErO poja IUIaTy 3a FapaHTHH CO CTOPOHBI HAJIOTOBBIX
OpraHOB B HCNPUMCHCHUHM CAaHKIWH 32 UCIOJB30BaHUE TpaHCHEpPTHOrO
eHooOpa3oBaHus.

TpaHcghepmHoe yeHoobpasosaHue npu coeskax
C HemMamepuarsibHbIMU akmueamu

Hapsimy ¢ paccMOTpEHHBIMH BBILIE MTOJIOKEHHSIMH 3aCITyKHBAIOT BHUMAHUS
HOpMbI PykoBOACTBa, KacaroIuecss ONpeeiCHUs [IeH Ha HEMaTepUalIbHbIE aK-
TuBbl. OOCP mnpusHaeT 3HAYMMOCTh HEMAaTEPHUAlbHBIX AKTHBOB, IOCKOJIBKY
IIPEAMETOM MHOTHX CJIEJIOK BCe OOJIBIIE BBICTYIIAET, IOMUMO TOBApPOB U YCIYT,
UMEHHO «Heocs3aeMas coOCTBEHHOCT». C OIHON CTOPOHBI, MCHOJIb30BaHUE B
TOPrOBOM 000pOTE HEMATEPUAIBHBIX AKTHBOB 00YCIIOBIEHO MOSIBIEHHEM Pa3BU-
TOTO PbIHKA NMPOrpaMMHOr0 00ecredeHus] 1 MHPOPMAIMOHHBIX TexHojorui. C
JIpyroll CTOPOHBI, B CHJIy CBOCH crenn(UKH HMEHHO HeMaTepHalIbHbIC aKTHBBI

9 K 4mcy MHBIX MPEHMYIIECTB MOXKHO OTHECTH M SKOHOMHIO BPEMEHH, YTO OTCYTCTBYET
IIpY IPOBEPKax WK B cyAeOHOM pa3bupatenscTse (1. 4.145).

% B 4acTHOCTH, 1O TPUYMHE TOTO, UTO YCIOBHS TAKOrO COTMAIICHHS HE COOTBETCTBYIOT
MIPUHIMITY «BBITAHYTOH pykn» (1. 4.149).
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3a4aCTyI0 HMCIOJIB3YIOTCA B LCIAX MUHUMU3ALINUU HAJIOT'OBLIX niaTexen ¢ 1o-
MOLIBIO TPaHC(HEPTHOTO LIEHOOOpa30BaHMSI.

B 3T0i1 cBsI3M NPUHIMIIHATEHOE 3HAYCHNUE UMEET MPABUIIBHOE OIPE/Ie/ICHUE
LEHbI TAKUX aKTHBOB, MOCKOJIBKY MO OyXTaJlITepCKON JOKYMEHTAI[MH OHH MOTYT
HUMCTb HE3HAYUTCIIBHYIO CTOUMOCTH UJIM HE UMCThH HUKAaKOH. Oﬂ,HaKO HEMATCpu-
aJbHBIC aKTUBBI MOTYT COCTABIISTHh CYIIECTBCHHYIO YaCTh XO3SHCTBEHHBIX OIle-
pauuii, ¥ TPyAHOCTh WM HEBO3MOXXHOCTH OINPEICIICHUSI MX LIEHBI HE ODKHA
OBITH MIPETIATCTBHEM IIPH HAIOTOOOJIOKECHUN.

ODCP npeanaract HECKOJIBKO CIIOCOOOB ONMPEACICHUS 1IEHBI HEeMaTepHUab-
HOT'O aKTMBA HA MOMCHT COBEPIIICHUS CIICIIKH.

1) Hcmons30BaHMEe OICHKH OXXHAAEMBIX BEITON (anticipated benefits) Ha
MOMEHT 3aKJIFOYCHUSI CACIKH.

2) 3axyroueHHe CAENIOK O MpojaXxe HeMaTepHaTbHBIX aKTUBOB Ha KOPOTKHUN
CpOK, 100 BKIIFOUCHHE B CIICJIKY YCIOBHS O IEPECMOTpPE LICHBI HEMaTEePHAIBHO-
ro aktuBa. Hampumep, pa3Mep posuITH MOXET ObITh MOCTABJICH B 3aBHCHMOCTh
OT BEJIMYUHBI 00beMa npojax iurensuara (m. 6.30 Pykosonctea ODCP).

k ok sk

B pesynbraTte paccmoTpeHus pekoMeHaanuii OpraHu3anyy Mo 3KOHOMHUYE-
CKOMY COTPYJHHYECTBY U PA3BUTHUIO CIEAYET OTMETHUTh, YTO HOPMBI JAHHOMU
MEXAYHApOAHOW OpraHM3alliid OCHOBAHBI KaK Ha 00O0OIEHUH 3aKOHO/IATEIbHO-
ro ombiTa U NpakTuku crpaH—aieHoB ODCP B aroii obnactu, Tak U Ha coOCT-
BEHHBIX pa3paboTkax. B 1eoM MOKHO BBIICIUTH CIICAYIONINE OCHOBHBIC TTOJIO-
xenns pekomernanmii OOCP.

OCHOBOMOJIATAOIAM [PUHIIUIIOM, PEKOMEHIYEMbIM K HNPUMEHEHHUIO ISt
orpejeneHns: 000CHOBAaHHOCTH MCIIOJb30BaHHOM IIEHBI CJCIIKH, SIBJISICTCS IPUH-
IUN «BBITSHYTOU pyKu». Ero cyTh 3aKitoyaetcss B aHAIM3e KOHKPETHOHN omepa-
UM C TOYKH 3PEHHS JCUCTBHS MPU AHAJOTUYHBIX OOCTOSTEIHCTBAX HE3ABHUCH-
MBIX TPETHHX JIHII.

OcHOBaHUEM JUIsI KOHTPOJIA YCIOBUH CAENOK (LI€HBI) CO CTOPOHBI HAJIOTO-
BEIX OPraHOB SIBIISETCS (DaKT aCCOIMMPOBAHHOCTU KOHTPArecHTOB. MEXIy TeM,
HAlIMYUe Takoro Qakra camo Mo cebe He SIBISACTCS JOCTATOYHBIM OCHOBAHUEM
CUHTATH LIENBIO TAKOW CACIKH MaHUITyJTUPOBaHHE MPHOBUIBIO B HEISIX MUHUMH-
3aI[MU HAJIOTOBBIX ILJIATEXKEH.

KoppekTrpoBka T0X0I0B HAIOTOILIATEIBINNKA B IIEISIX HAJIOTOOOIOXKCHUS
MOXET MPOU3BOAUTHCS HE3aBUCUMO OT TOTO, UMEJIO JIM B IAHHOM CIy4ae MECTO
HaMepeHHe MUHUMHU3HPOBATh HAIIOTOBBIC IUTATEXKH, U OCYILIECTBIISIETCS B Cliydae
HECOOTBETCTBUS IPUMEHECHHBIX LIEH IIPUHLUITY «BBITSIHYTOU PYKH».
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OnHMM U3 HEeHTpalbHBIX nosiokeHu PykoBonctea ODCP sBnsercs peko-
MEHJATeNIbHBII TIepeYeHb METO/OB OIPEAETICHUs] COOTBETCTBHS LIEHBI CAEIKH
MPUHIOUIY «BBITAHYTOH PYKH», KOTOPBIE MPHUMEHSIOTCS C IETbI0 ONpEIesICHHs
(haKTa yKIOHEHHUS OT HAJIOTOO0I0KEHHS C TIOMOILBIO TPAHCPEPTHOTO IIEHO0Opa-
30BaHuA. Hap;my C TpaJUIIUOHHBIMH METOJaMU ONPEACTICHUA LECH «Ha pacCTOs-
HUHM BBITAHYTOH PYKH» HCIIOJIB3YIOTCSI METO/Ibl, OCHOBaHHBIE Ha OIEHKE MPUObI-
mu. [Ipn HamuuuM IOCTOBEPHOW M AOCTATOYHOW WMH(OPMANNU ONTHMAIbHBIM
METO/IOM CUHTAETCS METO]] COIIOCTaBUMOW HEKOHTPOINPYEMOM IICHBI.

Pexomennarensusie Hopmbl ODCP  mpemycmatpuBaioT ocodOyio (opmy
B3aMMOOTHOIIEHUH HAJIOTOIUIATEIBIIMKOB U HAJIOTOBBIX OPraHOB — COTJIAIICHHMS
00 yCTaHOBJIEHHH II€H, KOTOPbIE MPElyCMaTpHUBAIOT NpEeABApUTEIBHOE (O CO-
BEpIICHUS C/IENOK) YCTAHOBJICHHUE OINPEAEIECHHBIX KPUTEPUEB LIEHOOOPa30BaHMs
[0 TaKMM CJIeJIKaM Ha oIpejiesieHHoe BpeMsl. Takue corialeHus npeaocTaBisi-
10T HaJIOTOIUIATEIBIINKY OTHOCUTENIFHYIO CTAOMIBHOCTh U YBEPEHHOCTh B 00B-
€Me€ ero HaJIOTOBBIX 00S3aHHOCTEH U MOPSIIKE X HCIIOJIHEHNSI.

8.3. KaHapa

Hopwmsl, perynupyiomue HaIorooOJIOKeHHE B YCIOBHAX TpaHcdepTHOro
neHooOpa3oBanus B Kanane, comepxarcs B 3akoHe 0 Hajore Ha OXOIBL® (ma-
Jiee B HACTOAIIEM pa3jiene — 3aKOH) ', PerlaMEHTHPYIOIIEM OCHOBAHHS, YCIIOBHUS
U TIOPSZI0K HAIOT000JI0XKEHHS I0XOJI0B IOPUIMYECKUX JIML, & TaKXKe MOCIIEe/ICT-
BUSI HapyIIEHHs COOTBETCTBYIOIIMX HOPM 3aKoHa. B kauecTBe HOpMaTHBHBIX
aKTOB, ACTATM3UPYIOMINX MTOJIOXKEHHS 3aKOHA M CITy’KaIlMX METOJMYECKHM Ma-
TEpUaroM s HAJOTOIIATENbIINKOB U HAJOTOBBIX OPraHOB, BEICTYIAIOT JOKY-
MenThl KaHazckoro arentcTsa o Tamoxse u goxoaam (KAT/T)™. K unciy sux
JIOKYMEHTOB OTHOCSITCS M3/jaBaeMble YKa3aHHbIM opraHom Mudopmanmonusle
uupkyisipsl (Information Circulars — IC).

YkrioHeHUe om Hano200610XXeHUs

PerymupoBanue TpaHchepTHOro LEeHOOOPa30BaHMUs B YCIOBUIX KaHaJCKOH
IPaBOBOI CHCTEMBI TECHO CBSI3aHO C OIpe/esieHneM (aKkTa YKIOHSHHUS OT HaJIO-
roo6iioxxenusi. IMeHHO OT Hannuus (paKkTa HAMEPEHHOT'0 YKJIOHEHUS OT HaJIoro-
00JIO’KEHHSI 3aBUCHUT HCIIOJIBb30BAHWE TEX WM HMHBIX MEp, IPUHUMAEMBIX IIpH
YCTaHOBIIEHNH TpaHC(HEpTHOro IeHOooOpa3oBaHUsA. boprbe ¢ YKIOHEHHEM OT

% Income Tax Act.
97 TeiictByer ¢ 18.06.1998 .
% Canadian Customs and Revenue Agency (CCRA).
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HaJI0roo0IoKeHns mocBsimeHa riaBa X VI 3akoHa, COrIacHO MOIOKEHUSIM KO-
TOPOM «ECIH CHIeJIKa COBEpIICHA C IEIbI0 YKIOHEHHUS OT HAJIOTa, TO HAJIIOTOBBIC
MTOCTICICTBYS ISl HAJIOTOIDIATENBIIHKA JTOJDKHEI OBITh OMpEIeNIeHBI TaKiM 00pa-
30M, YTOOBI NIPEIOTBPATUTH HAJOTOBBIE BHITOJBI, KOTOPBIE CTAHYT MPSIMBIM HIIH
KOCBCHHBIM CJIGICTBHEM TaKOH CHEIKID .

[pu 3TOM «CIIENKO#, COBEPIIICHHOM C IETBI0 YKIIOHEHHUS OT HaJIOoray CunuTa-
eTcs TakKasl CIENKa, KOTOpask MPsSMO FUTH KOCBEHHO BIICUET HAJIOTOBEIC BBITOMEI, a
TaK)Ke ecli He JOKa3aHO, YTO OHA OBLIA 3aKJIF0YeHA B JOOPOCOBECTHBIX LENAX
(bona fide purposes), a He 1Jis IOJYYCHUS HAIOTOBBIX BBITOJ. [Ipu 3TOM «HAaNO-
TOBEIC BBITOABI (fax benefits) onpenemsitoTCS KaK YMEHBIICHUE, YKIOHCHUE HITH
OTCpOYKa YIUIATHl HAJOTa, WM YBEIMYEHHE CyMMBI BO3MEIIaeMoro (BO3Bpa-
mraemMoro) Hasnora (m/m.1), a «HaJoroBbIe MOCIEACTBUS» (fax consequences) 03-
HAYaOT CYyMMY HaJ0roo0/1araeMoro J0XoJa WM CyMMY HaJora, MoJyIexkKalyto
YIUIATEe HAIOTOILIATEIBIIAKOM HJIH BO3MEIICHHUIO (BO3BPATY).

Hamnozoo06noxeHue npu mpaHcghepmHOM UeHoobpa3oeaHuUU

I'maBa XVI.1 (Transfer pricing) paccMaTpuBaeMoro 3akKoHa HEIOCPE/ICT-
BEHHO TOCBSIICHA BOMPOCAM HAIOTOOOJIOKEHHUS MPH TpaHCHEPTHOM LEHO00-
pa3zoBaHMU. B wacTHOCTH, B JaHHOH IJ1aBe AAlOTCS AeDUHHULINU CIETYIOIIUX
TIOHATHM:

«Pacnpedenenue no npuHyuny «GLIMAHYMOU pyKu» — paclpeerIeHue Ipu-
ObUTH WM yOBITKA, KOTOPBIE OBl MMEINM MECTO MEXKAY YYAaCTHHKaMH CHEINKH,
eciy Obl OHM JIeHICTBOBANIH 110 IPUHIIMITY «BBITSHYTOH PYKU».

«Ipancghepmnas yena «na paccmoanuu 8lmAHYMoU pyKuy — leHa, KOTO-
past Obuta OBl TpaHC(HEPTHOW LICHOM, ecii Obl yYacCTHUKH C/ENKH JeHCTBOBAJIM
MEKILy cOGOil O MPHMHIMITY «BHITAHYTOH pykm»' .

9 OTIHYHTENBHON YEPTOH JAHHOM HOPMBI OT HOPMEI 4. 2 CT. 247 (KOTOpast HemocpeacT-
BEHHO HAaXOJWUTCA B IJaBe O TPaHCHEPTHOM LIEHOOOPA30BaHUM) SBISETCA TO, YTO OHA
MOXET MPUMEHSTLCS U MIPU UCTIOIb30BAHUH TPAHC(EPTHBIX LIEH BO «BHYTPEHHHX» OIle-
pauusx, Toraa Kak o0s3aTeNIbHbIM YCIOBUEM NPUMEHEHHUs 4. 2 cT. 247 sBnseTcs BBICTYII-
JIEHHE B Ka4eCTBE CTOPOHBI CJIEITKH — HEPE3UAEHTA.

19 Mammpli MOAXOA O3HAUAeT, YTO €CTh ABA BHAA TPAHCHEPTHBIX LEH, a HMEHHO:
TpaHcdepTHas LieHa, KOTopas SBISETCSA LIEHOW «HAa PAcCTOSHMHU BBITSHYTOH PyKH», H
TpaHcdepTHas IeHa, KOTOpas He SBIsSeTcs TakoBoW. OYEBHIHO, MMEHHO BTOpOE
ONpezesIeHNe COBNAaeT C POCCUNCKOM TPAKTOBKOM TAKUX LEH.

Mexay TeM, HEOOXOAUMO OTMETUTh, UYTO «ABOWHOE» NMOHUMAHUE COJAECPKAHUS JAHHOTO
MOHATHS TaK)Ke 0OOCHOBBIBACTCS MPAKTHKOH HEKOTOPBIX cTpaH. OO0 3TOM ymoMuHaercs,
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[Tpu atom nox «mparncgepmmuoil yenou» MOHUMACTCI CyMMa, YIUIaue€HHAs
WM TOJJIeKalasl yIulaTe yYacTHUKOM CJIeJIKM B Ka4eCTBE LICHbI, PEHTHI (apeH -
HO TIIATHI), POSNTH ', IPEMHH > MM MHOH IUIATHI 33 HCIOIb30BAHHE, M3IO-
TOBJICHUE, TIPOAAXKY WM NIEPEepabOTKy MMYILECTBA, WM B KAaYECTBE BCTPEUHOTO
YIOBIETBOPEHH S 3 yeyru' > (4. 7).

B 3akone Taxke maercs onpeiereHHe «KBaTHU(QHUKAIMOHHOTO COTJIAIICHUS
o pacmpenenenun pacxonos» (manee KCPP — qualifying cost contribution ar-
rangements) Kak COTJIAIICHWS, B paMKaX KOTOPOTO YYaCTHHKU IPUKIAIBIBAIOT
060CHOBAHHBIC YCHITHs ' JUIs OMpEIeIeH s PACXOI0B HA MPOU3BOACTBO, Paspa-
00TKy WM IpUOOpeTeHre UMYILECTBa (B TOM YHMCIIE YCIIyT) MPONOPHUOHAIBHO
BBITOZIaM, KOTOPBIE KaKABIH yYaCTHHK OOOCHOBAHHO OXHIAET MHOIYyYUTH OT
MMYIIECTBA B PE3yJITATE STOTO COTJIAMICHHs .

OT paccMOTpeHus omnpeAereHni nepeiieM K aHaIu3y peryIsTHBHBIX HOPM
3akoHa.

B cooTtBeTcTBHM ¢ HOpMO# 3akOHA, PETYIHPYIOMEH BOMPOCH KOPPEKTH-
POBKH HaiorooOaraemoit 6assl (4. 2 ct. 247), B cilydae, €Clid HaJOTOILIaTeb-
LUK U HEPE3UJEHT, UMEIOLIME OTHOLIEHUS HE 110 IPUHLIMILY «BBITSHYTOH PyKU»,
SIBJISIFOTCS] YYACTHUKAMHU KaKOW-JINOO CHEJIKU U YCIIOBUS C/ENKH OTIMYAIOTCS OT
TeX, KOTOpbIe ObUIM OBl YCTAHOBJICHBI JIMIIAMH, ACHCTBYIOUIMMH MO NPHHIHITY
«BBITSIHYTOH PYKW», TO JIF00ast cymMa, KoTopasi Obu1a OBl ollpeiesieHa s Iesiei
HaJIOTOOOJIOKEHUSI B OTHOLICHUH HAJIOTOIUIATENbIINKA, JODKHA ObITh CKOPPEK-
THUPOBaHA UCXOZS U3 TEX CyMM, KOTOPbIE UMEIH ObI MECTO, €CIIN yCIOBHSI CJIeN-

Hanpumep, B pabore xona Jl. [puuenca u Jlu X. Page6sr «MexnyHaponHslii Ou3HeC)
(«Hemo», 1998. C. 670-673).

1% Cormacno m. 6.16 Pykosoactea ODCP, pasMep posITH, KaK IPABUIO, yCTAHABIHBACT-
s TIPONOPIMOHATBHO BBIPYUKE JIMILEH3UATa, 00beMy MPOJAAXK, WIH, B UCKIIOUHTEIBHBIX
Clly4asx, CyMMe IpuObLIN.

192 Tepmun premium moHuMaeTcs JOCTaTOUHO MmHUPOKo. CIoNa, HATIPUMED, BKITIOUAIOTCS
CTpaxoBble NpeMHH, Bo3HarpaxaeHue (Harpaza) (cM. Mamyavan A.C., Kawkun C.IO.
AHIJI0-pYyCCKU OTHBINA 0puandeckuii caoBaps. 1993. C. 290).

19 BrmiouatoTest TakiKe YCIyTH, OKa3aHHbIC HACMHBIM PaGOTHHKOM, M yCIyTH CTPaXOBa-
HUS ¥ IEPECTPAXOBAHUS PUCKOB.

1% JlanHOE MOHATHE PACKPBIBACTCS B II. 4 JAHHOI CTATBHH (CM. HIDKE).

195 OrnnunTensHoOi YEPTOM TAaKUX COIIALUEHUM SIBJIAETCS «PETryJIMpPOBAHUE» PACXOI0B
YYaCTHUKOB TaKHX coriameHuii. Ha BlnokeHHyIo eIMHUIly KanuTana HeoOXOJUMO MOTy-
YUTh BBITOY «HA PACCTOSIHUM BBITSIHYTOH PYKH», T.€. Ty CYMMY, KOTOPYIO ObI TTOIY4HIIO
HE3aBUCHMOE JIMIO OT ydyacTHs B MOJOOHBIX cornameHusx. IIpum 3Tom BbIrOga MOXeT
HUMeTh Kak GpopMy oxoaa (MpuObLIN), Tak U GOpMYy SKOHOMUHU Ha U3AEPIKKaX.
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K1 6]:.1.]'11/1 6bl YCTaHOBJICHHBI JIMLIAMU, [leﬁCTByIOLHHMH IO NpUHIHUITY ((BblTSIHyTOfl
PYKI».

AHanoruyHoe MpaBWIO JEHCTBYET B CilydasX, KOTJa JIMLAMU, JECUCTBYIO-
IIMMH IO TIPUHLUITY «BBITSIHYTOH PYKH», BOOOIE HE ObLIa ObI 3aK/IF04EHA CAETIKA.
Jpyrumu ciioBaMH, B TaKUX Clly4asX HaJIOIOBbIE OpPraHbl IPU KOPPEKTHUPOBKE
HaJIOTOBOW 0a3bl HAJIOTOIUIATENBIINKA HUCXOJST W3 YCIOBHH CIENKH, KOTOpBIE
YCTAHOBWJIM OBl TPETHH JHIA, ACHCTBYIONINE MO MPHHIUITY «BBITAHYTOH PYKI»
IIPH 3aKIIIOYEHUH CHEIIKH.

OTcroia BBITEKAaeT, YTO HOPMOH, OTKJIOHEHHE OT KOTOPOH HE JOIyCKaeTcs,
SIBJISIETCSl IPUHLUIT «BBITSHYTOM pykm». [IpuMeuareneH ToT (akT, 4To JaHHAs
HOpPMa HE TOBOPHT O CBS3aHHOCTH (ACCOIMHMPOBAHHOCTH) KOHTPAreHTOB, 00Y-
CIIOBJIMBAas BO3MOKHOCTb KOPPEKTUPOBKHM HAJIMYUEM OTHOLICHUH, HE COOTBETCT-
BYIOLLUX IIPUHLUILY «BBITSHYTON pykw». Takas TpakTOBKa O3Ha4aeT, 4YTO JaHHAs
HOpMa NPUMEHNMA U K CIIy4asiM, KOTJJja He3aBUCUMBIE APYT OT Apyra KOHTpareH-
THI 110 KaKUM-JTHOO MPUYMHAM HE COONIOIAIOT 3TOT MpUHIOMI. PaccMOTpeHHbIH
MOJXO0J TpeACTaBiseTcs OoJjiee MPEANOYTUTENBHBIM, HEXEIH pPeriaMeHTalys
HCYEPIBIBAIOIIET0 MEPEYHs CBSI3aHHBIX (ACCOIMMPOBAHHBIX) JIUII, MOCKOJBKY B
MOCJIEIHEM Cllydae JIMIIb HAINYNE KaKUX-THO0O0 CBs3EH MeX1Ty KOHTpareHTaMu
CITy’KUT OCHOBAaHHEM ISl KOHTPOJISI M KOPPEKTUPOBKH HAIOroo0maraeMoi 6a3bl.
B naHHOM jXe cilydae OCHOBaHMEM ]yl KOPPEKTHPOBKHU SIBISETCA TOJIBKO (haKT
HAPYIICHHUS MPUHIUIA «BBITIHYTOH pyKu». OJHAKO CleayeT 0co00 OTMETHTH,
YTO NPUMEHEHHE yKa3aHHOTO MoJXo/a sBisieTcs 3((GEeKTUBHBIM JIHIIb B Clrydyae
BBICOKOI 3HAYMMOCTH JIEATENLHOCTH CYAOB, ONMUPAsACh HA KOTOPYIO, BOZMOKHO
YCTaHOBUTB (DAKT OTHOIICHUH Ha PACCTOSIHUM «BBITAHYTOH PyKI».

HeobxonuMo oTMETHTH, YTO TIOJXOJ 3TOH HOPMBI KaHAJICKOTO 3aKoHa JI0-
ITyCKaeT KOHTPOJIb HaJ BCEMH C/ENKaMH, MOCKOJBKY JJIsI TOTO, YTOObI oInpese-
JIUTH, OBII JIN HAPYIIEH JaHHBIH MPUHIWI WM HET, HEOOXOAMMO MPOBECTH KOH-
TpOJIb KOHKPETHOM cnenku. Ilo-BuaumoMy, TakodM MOAXOZA ONIpaBlaH B
YCIIOBUSIX, KOTIa CyOBEKThI 3KOHOMHYECKOTO 000pOTa 3aKIII0YaIOT Pa3HO00pas3-
HBIE CJICNIKH, BCTYMasi B CIOXKHBIC IPABOBBIC OTHOIICHHMS, TJIIABHBIM 00pa3oM, ¢

o 106
OCJIBK0 MUHUMU3allun 00beMa HAJIOroBOM OOS3aHHOCTH .

1% TIo KpaiiHell Mepe, Takoi MOJXOA TMpeAcTaBiseTcs Oosiee 3(GEKTUBHBIM, HEKEIH
paccmotpenHas Boie HopMa cT. 40 HK PO, nockoneky ct. 40 He paeT mpaBa HaJOTOBBIM
opraHaM KOHTPOJHMPOBATh CAENKM MEXIy HE3aBHCHMBIMH KOHTpareHTaMu (€ciu cAeiKa
He Mojmajaaet noa . 2, 3, 4 . 2 cr. 40), KoTopbie B CHIIy Pa3HbIX IPUYUH WK JOTOBO-
PEHHOCTEl MaHMIyNUPYIOT IIEHAMHU TPH OCYLIECTBICHHH KOHKPETHBIX omeparuid. Ove-
BUHO, YTO HAJIOroBas 6a3a MO MOJOOHBIM ceiKaM Obliia Obl CKOPPEKTUPOBaHA, €CIIH Ha

332



MemoO0bi onpedeneHusi UeH «Ha pacCcmOosiHUU 8bIMSHYMOU PyKuU»

CornacHO KaHaJCKOMY 3aKOHOJATENIbCTBY, METOABI ONPE/ENICHNsI LIEH «HA
pacCTosTHUN BblTﬂHyTOﬂ PYKI» MOAPa3AaACIA0OTCAd Ha TPAAUIIUOHHBIC U TC, KOTO-
pBl€ OCHOBAHBI HA OIIEHKE NPUOBIIH, YTO COOTBETCTBYET PACCMOTPEHHBIM BEIIIE
pexomernmanusm ODCP. TIpu 3ToM yTBep)KIaeTcsi, 9TO 3aKOH HE YCTAHABIUBACT
HEpPapXUI0 MPUMEHEHHsI YKa3aHHBIX METOAOB M HAJIOTOILIATEBIINK BIPABE CaM
BBIOpaTh ONTHMAIBHYIO METOAMKY OINPEIENICHUS! NMPUMEHSEMBIX MM IIeH IpH
COBEpLICHUH CIIEJIOK C JINI[AMH, HE IEHCTBYIONIMMH «HA PACCTOSIHUHU BBITSIHYTON
PYKI».

Cornacuo 1. 59 IC 87-2R, HamoromnaTenbIInKaM PEKOMEHIYETCSI HCTIONb-
30BaTh METObI, OCHOBAaHHBIC HA OLIEHKE MPUOBLIM, €CIIM HE UMEETCS J0CTOBEp-
HOW MH(OPMAaLUK [Tl IPUMEHEHUS! METOJIOB IICHBI IEPETIPOAAKU HITH «H3/1EPXK-
KM IUTIOC», THOO MMeroniascss MHGOPMaIMsl HACTOJIBKO HECOIOCTaBHMa, YTO HE
MOJIaeTCsl KOPPEKTUPOBKE.

KAT/] yrBepxaaeT, 4To MeToA pacnpeaesieHus (Ipo0iaeHus) npuobLIn, Kak
paBuiIo, AaeT Oojiee JOCTOBEPHYIO IieHY, yeM TNMM (MeTox TpaHCAaKIIMOHHON
ancroii Mapxu'’’), Ioka He OyJeT YCTAaHOBIIEHA BHICOKAsS CTENEHb CONMOCTABH-
MOCTH, BKJIIO4asi COIIOCTABUMOCTb HEMaTEPHANIbHBIX aKTHBOB.

Hecmotpst Ha TO, YTO TPaAMIHOHHBIE METOJbI OOECIeYHBAIOT HauOoee
JIOCTOBEpHBIE PE3YJbTaThl, COBPEMEHHAs CJIOXKHasi CTPYKTypa KOMMEPUYECKHX
OTHOLIEHUH MOJET cHenaTh IMPUMEHEHHE 3THX METOIOB 3aTPyIHHUTEIIHHBIM.
ITosTOMy, eciiu HEBO3MOXKHO, HAIPUMED, IPOU3BECTH HEOOXOAUMBIE KOPPEKTH-
POBKM MMEIOIIMXCS AaHHBIX, TO HAJOTOILUIATENbIIMKAM COBETYETCSl HCIOJIb30-
BaTh METO/Ibl, OCHOBaHHBIE HA OIIEHKE NMPHOBLIH.

[TockonbKy conep)kaHHE OCTAIBHBIX METOAOB OIPEACICHUs IIEH, Mpery-
CMOTPEHHBIX B 3aKOHOJATeNbCTBEe KaHabl, B IIEIOM COOTBETCTBYET PEKOMEH A~
nusiMm OOCP, paccMoTpuM nopodHee memood pacnpedenenus (OpobaeHust) npu-
ObLIy TIPUMEHHUTENIBHO K KOHKPETHOW CJIeNIKE B €ro TPAaKTOBKE KaHaJCKUM
3aKOHO/IATEIbCTBOM.

CornacHO JaHHOMY METOMY, CHadana (mar 1) ompeaensercs BajoBas MpH-
ObUIb, MOJyYEHHAsi CTOPOHAMHU B pe3yJbTaTe HPOBEPSIEMON CHEIKH, KOTOpas
BITOCJICACTBUH TIO/IIEKHUT PaclpeieCeHHI0 MEX/1y ydacTHHKamu cruenku. Ilox-
Jeamasi pacipefeIeHHI0 NMPHObUIb, KaK IPAaBUIIO, ABISIETCS OMNEPALHMOHHOM
MpUOBLIBIO, T.€. MPUOBUIBIO O BBIUETa MPOIICHTOB M HAIOTOB. 3aTteM (mmar 2)

Ha COOTBETCTBYIOIIME OTHOLIEHHS PACHPOCTPAHSIIOCH Obl TOJOXKEHUS, AHAJIOTUYHBIE
HCTIONB3YEMBIM B KaHAJCKOM HAJIOTOBOM 3aKOHO/ATEIbCTBE.
17 Ynu metox uncroit MapiKu.
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JaHHas l'[pI/l6])lJ'lb pacnopeacidaeTca MExXay CTOpOHaMH, OCHOBBIBAaACh Ha BEJINYU-
HE BJIO)KEHHOT'O VMU B JIAHHYIO C/IEJIKY Kanurtanua. [Ipy 3TOM y4UTBHIBAIOTCS BbI-
MOJHEHHbIC (YHKIIMH, UCIOIb30BAHHOE HMYIIECTBO M TPHUHATHIC KaXKIOH U3
CTOPOH PHUCKH, & pacrpe/eleHue NpUObLIH IPOU3BOIUTCS, UCXOsl U3 TOW NOJIH
NPUOBLUTH, KOTOPYIO IMOJYYWIM OBl CTOPOHBI, JACHCTBYIOLIME «HA PACCTOSHHUU
BBITSIHYTOM PYKI».

Cornacuo 1. 97 IC 87-2R, naHHBII METOJ MOKET OBITh HCIIOIb30BaH, KOT1a
OCYILECTBIISIEMbIE OTEPALIUH JINLI, HE TEHCTBYIOIINX «HA PACCTOSHUU BBITSIHYTOM
PYKH», HACTOJIBKO TCCHO B3aWMOCBA3aHbI, YTO WX OILICHKA Ha HH[[HBH}IyaHLHOﬂ
OCHOBE 3aTpyJIHHTENbHA. MeToj pacrpereneHust (qpoOiieHus) NpUOBLIM HC-
MOJIB3YETCsl TAKXKE TOTJA, KOTJAa HAIM4YKe JAOPOTOCTOSINEr0 WM YHHKAJIbHOTO
HEMAaTepHaJbHOTO AKTHUBA JIENaeT HEBO3MOXKHBIM YCTAaHOBHTH HEOOXOAMMYIO
CTETIeHb COMOCTABUMOCTH C HEKOHTPOJIUPYEMBIMH CAEJIKaMH, YTOObI IPUMEHUTh
METO/IbI TOJIBKO K OJTHOH CTOPOHE CJICNIKH.

BennunHa npuObuin Ha BTOPOM 3Tarne (Imar 2) MOXeT pachpeieiiaThcs B
pa3nuuHbIX (OpMax, B TOM YHCIIE ITyTEM:

a) pacmpeneNieHus: OCTaTouHoM npudbun (residual profit split),

0) IpoNOPIMOHAIBLHOTO pactpeaeneHus (proportional apportionment).

1) Pacnpedenenue ocmamounou npudwliy OPEANoaaraeT, 4To Mocie onpe-
JeNIeHUsT CYMMBI pacrpeaesieMoil npuOsun (mmar 1) mpou3BoAMTCs pacrpene-
JICHHE BBIPYYKH KaKIOW CTOPOHE 3a BBINOJHCHHYIO (DYHKIMIO (Hampumep,
MIPOM3BOCTBO WIIM JTUCTPUOYIHS), OCHOBBIBASCH IPH 3TOM Ha COMOCTaBHUMOM
undopmarmu'®. Jlanee npenonaraetcs pacupeeeHne BhIPYUKH, OTHOCAIICH-
csi K HeMarepuajbHOMYy akTHBY. JIpyrHMH CJIOBaMH, OCTaBLIAsCs MPHOBLIb
(YOBITOK) pacnpenensercs MeXIy CTOPOHaMH, OCHOBBIBASICH HA OTHOCHTEIILHOM
BKJIaJIe KQKIOTO0 YYacTHHKA C ydeToM Jro0oi mmeronielicss nHdopmanuy, yka-
3BIBAIONICH Ha TO, KAK MOTJIAa OBITH pacIpeeneHa IpuobuTb (YOBITOK) B CpaBHH-
MBIX OOCTOSITENBCTBAX MTPU HCIIOJIb30BAHUU IIPUHIIMIIA «BBITSHYTOU PYKID).

2) CornacHo 1. 104 mpeyaraeTcs enie OJUH BapuaHT METO/a pacipeaere-
HUSI IPUOBLUTH — NPONOPYUOHATbHOE pacnpedeietiie, TTPU KOTOPOM IIPHUHUMAETCS
BO BHHUMaHHE BKJIAJ KaXIOH CTOPOHBI CHIENIKM B €€ OCyllecTBlieHue. Banopas
pUObLIb, MOJNyYeHHAss CTOPOHAMHU OT JaHHOM CHEJIKH, PaclpenessieTcsi Ha Oc-
HOBAaHMHU pa3Mepa OTHOCUTEIBHOIO BKJIana CTOPOH (the relative contributions).

1% Ha nammHoil cTaTMM TO JOMYCKACTCS, TAK KAK CIIle He MPOM3BOAUTCS PACHPENCICHUC B
3aBHCHMOCTH OT HCIOJIb30BaHHOTO HEMaTepHalbHOro akTuBa. ClieoBaTeNbHO, HA JaH-
HOM 3Tare MO)KHO HUCIIOJIb30BATh, U1 HCUUCIICHHS BBIPYUKH TPaJUIMOHHBIC METO/IBI HIIN
meton TNMM. Cornachao 1. 105 310 obecriedut OO0BIIYI0 JOCTOBEPHOCTH PE3yIbTaTa.
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KATJI npu 3TOM OTMe4aeT BO3MOKHOCTh BO3HHUKHOBEHHSI CIIOKHOCTEH ¢ KOJU-
YECTBEHHON OLIEHKOI OTHOCUTENBHOrO BKIaga. 1o 3Tol mpuynHE pexoMeHAy-
eTcid B CIydasX, KOrJja YMECTHO HCIIOJIb30BaHHE METOIOB, OCHOBaHHBIX Ha
OLIEHKE NPHUOBIIN, UCIIOJIB30BATH METOJ PACIpPEAEICHUs] OCTATOYHON HPUOBIIH
(m. 105).

Memoo TNMM (MeTon TpaHCaKLIMOHHOM YMCTOW Map)kH) OCHOBaH Ha CO-
MMOCTaBJICHUH 4nucTor nmoxomHoi Mapxku (UM, net profit margin) Hanorormna-
TEJIPIINKA OT KOHTPOJIUPYEMOHN CHEIKH C TaKUM K€ ITOKa3aTeJIeM B COIOCTaBHU-
MBIX CJIEJIKaX, 3aKIIOYEHHBIX «HA PACCTOSHUM BBITAHYTOM PYyKH», a TakKxke
aHamm3upyeT BenmunHy YJIM OTHOCHTENBHO TakMX BEIMYHMH (XapaKTepHU3yro-
IIUX HAJIOTOBYIO 0a3y), Kak pacXopbl, MPOAAXH, UMYIIECTBO, UCIIOJIB3yEMOE B
LEITSIX COBEPIICHHS CACTKH' . ITUM IaHHBIA METOJ[ OTIMYACTCS OT METONA «H3-
JIEPXKKHU TIIFOC» M METO/A IIeHbl Iepenpoiakd, KOTOphle OCHOBAaHBI HA COIOC-
TaBJICHUU IOKa3aTeliel BasioBol noxoxHoi mapxu (BAM) (. 107).

KATJ npuznaer, uto meron TNMM u memoo conocmasumvix npubvlieti
(CPM — comparable profit method), KOTOPbIil HCIIOIB3YETCSI HAJIOTOBBIMH Opra-
HaMH HEKOTOpBIX rocynapctB (Hampumep B CIIA) nmis ompeneneHust Tpasc-
(epTHBIX I1eH, OCHOBBIBAIOTCS HA MPHUHIIMIIE «BBITSHYTOH PyKH» IIPH OIpeaese-
HUU BeNWYUHBI d9ucToii Mapxku. Tem He w™meHee KATJl cumraer, drO
mpakTHueckoe npuMmeHeHne meroga CPM He oTBeuaeT ypOBHIO CONOCTaBHMO-
ctu, Tpedyemoro nokymentamu ODCP npu npumenennu merona TNMM (1.
114). Ilosromy KATJ nmomyckaer mprUMEHEHHE 3TOr0 METO/A TOJBKO B TOM
00beMe, KOTOPBII COOTBETCTBYET CTaHAAPTAM COMOCTABHMOCTH, YCTAHOBJICH-
HbIM OOCP mst meroga TNMM (1. 115).

KAT]] He uckioyaeT, 4TO BO3MOXKHBI CHUTYaIlMH, KOTJa HAJIOTOILIATENb-
LMK HE MOXET YCTaHOBUTH HEOOXOAMMBIN ypOBeHb coroctaBuMoctH (1. 119). B
TAaKOW CHUTyallnd €My IPEAOCTABISIETCS BO3MOXXHOCTH HCIOJIB30BAHUS METOJa,
KOTOpPBI  3aKOHOJATENbCTBOM HE MPEIYCMOTPEH, HO KOTOPBIH JOJKEH
COOTBETCTBOBaTh  MNPHUHLUUIY  «BBITAHYTOM  pykw». Ilpu »3TOM  Ha
HaJIOTOIUIATENNbIIMKA BO3JIaracTcsi OpeMsi JIOKa3bIBaHUS HEBO3MOXKHOCTH WC-
MIOJIb30BaHMS METOJIOB, TPEAYCMOTPEHHBIX 3aKOHOIATEIbCTBOM.

19 Bpi6op KOHKpeTHOH BenudMHBI (Ga3bl) 3aBHCHT OT NpHpoAsl Omsmeca (. 108).
Konkpernas 6a3a, ¢ KOTOpod CpaBHHBaeTCsl NPHOBLIb, 3aBUCHT OT (DakTOB U 00-
CTOSATENIBCTB KOHKPETHOTO JIea.

335



OmeemcmeeHHOCMb Harnozonnamersibuwuka

PaccmarpuBaemsrii 3akoH (4. 3 cT. 247) ycTaHaBIMBAIOT OTBETCTBEHHOCTH
HaJIOTOIUIATENIBIIMKOB 32 HeCOOIoieHne 3a)MKCHPOBaHHBIX B HOPMax JIaHHOTO
aKTa MMIIEPATHBHBIX TPEOOBaHUI O PETYINPOBaHUH TpaHC(HEPTHOTO LEHOOOpa-
3oBaHNH. COTJIaCHO ATOM HOpPME HAJOTOIUIATENBIINK IPUBIEKACTCS K OTBETCT-
BEHHOCTH B BHJe mTpada B pazmepe 10% CyMMBI CKOPPEKTHPOBAaHHBIX HAJIOTO-
BBIX IUIATEXKEH, ONpPEIEJICHHOW B COOTBETCTBMM C TpeOOBaHHMSIMH 3aKoHaA.
OpHaKO HAJOTOBHIE OpraHbl BIpaBe NMPUMEHHUTh YKAa3aHHYIO CaHKLHUIO B OTHO-
IICHUW HAJIOTOIIIATENIBIINKA, HE COOIOMAIONIETO MPUHIINAI «BBITSIHYTONH PYKI
IIpHU IEHOOOPA30BaHNH, TOJBKO MPH COOIIOCHUN BCeX TpeOOBaHMU 3aKOHOJA-
TEJILCTBA.

Crienyer OTMETHTH, YTO 3Ta OTBETCTBEHHOCTh OTYACTH HOCHT CTHMYJIH-
pyrommii xapakrep, Tak kak KATJl He npUMEHSET ee, eClIu CUUTAETCsl, YTO Ha-
JIOTOIUIATENBIINK TPIIOKII OOOCHOBAHHBIC YCWIHA IS ONPEACICHHUS ICHBI
«Ha PACCTOSIHUU BBITSHYTOM PYKW». YCHJIMSI CUMTAIOTCS OOOCHOBAHHBIMH, €CIIU
HaJIOTOIUIATENIBIIMK TIPHHSUII BCE MEPBI, YTOOBI HCIOJIb3yeMasi UM IIeHa COOTBET-
CTBOBaJIa TIPUHIHWIY <«BBITAHYTOH PYKH», a TakKe BBIIOTHHI TpeOOBaHUSA O
XpaHeHUU u MIPECTaBICHUN COOTBETCTBYIOIIEH OTIpaB/IaTENIEHON
JOKYMCHTAIIHU. OKOHYATENLHO BOIIPpOC O MHNPUMCHEHHWU OTBETCTBECHHOCTH K
KOHKPETHOMY HaJIOTOIUIATENbIINKY penraercs KomuteroMm mo tpaHcdepTHOMY
neHooOpazoanuio (. 178 IC 87-2R).

OmyemHocme Hanozonnamernbwuka

3akoHoaaTeNbCTBO KaHaabl BBOIAMT JOMONHHUTEIBHOE TpeOoBaHHEe 00 OT-
YETHOCTH HAJOTOIUIATENBIMKOB IO CICIKaM, KOHTPOJIUPYEMBIM C TOYKH 3PCHHUS
TpaHchepTHOro IeHooOpa3oBanus. Tak, paccMaTpuBacMblii 3aKOH yCTaHABIIU-
BaeT, YTO HAJIOTOIUIATENBIIMK CUHTACTCS HE MPUIOKHUBIINM OOOCHOBAHHBIX
VCUITHIA JUISL OTIpeIeTIEHUsT W MCTIONIB30BAHUS TPAHC(EPTHBIX IIEH «HA PACCTOS-
HUH BBITSHYTOM PyKI» IO CIEIKE JI0 TEX IO, MOKa He TPECTaBICHBI JOKYMEH-
ThI, IOCTOBEPHO U B MOJIHOM 00bEME PACKPBIBAIOIINE HH(POPMAIIHIO:
[ o mpeaMeTe CCNKH;
[1 00 yCIOBHSIX CHENIKH U WX OTHOIICHHH K YCIOBHUAM KaKIOH WHOM

CIEJIKU, 3aKJIFOYEHHON CTOPOHAMU JAHHOMN C,I[CJIKI/I”O;

"0 VimeroTest B BUAY CHENKH «Tyzxa i o6patHO» (round-trip transaction). COrnacHo ycio-
BUSIM JIaHHBIX CHAEJIOK MaTEPUHCKasi KOMIIAHUsS MPOU3BOAUT U MPOJAET CBOEH HMHOCTpaH-
HOM JoYepHEell KOMIAaHMM AETajad, KOTOPbIE SBIISAIOTCS COCTABHOW YacCTbl0 KOHEYHOI'O
MPOJYKTa, a 3aTEM JOYEPHssI KOMIAaHHUA UX MOHTHPYET B KOHEUHBIH MPOIYKT U MPOJAET
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O 06 UIACHTUYHOCTHU YYaCTHUKOB CIACJIIKW U UX B3aMMOCBSA3U Ha MO-
MEHT 3aKIIIOUEHHs CHenKn'
[1 O BBINOJHAEMBIX (YHKLHAX, HCIIOIb3YEMOM UMYILICCTBE U MPHUHS-
TBIX PUCKaX 10 C/GJIKE MKy €€ Y4aCTHHKAMU;
O O JJaHHBIX U MCTOJaX, UCIIOJIb30BAHHBIX JJIA HeHOO6pa30EraHI/DI“2;
[1 o cTpareruu, KOTopas oka3aja BIMSHUE Ha BEJINYNHY LICH.
Ciieryer OTMETHTh, YTO YKa3aHHBIH NepeyeHb JOKYMEHTAIMH He SBILIETCS
HCYEpNBIBAIOIINM. J[pyruMu cII0BaMH, HET TaKOTO MEPEUHs JOKYMEHTOB, NPEA-
CTaBJICHUE KOTOPBIX J[ae€T HAJIOTOIUIATENBLIMKY rapantuio (safe harbor) Henpu-
MEHEHHS «CaHKIMW» 3a HapylleHHe HOPM O TpaHc(epTHOM 1eHOOOpa30BaHUH.
[pu aToM, nockonbky Kanama pykoBoactByercs mokymentamu ODCP, criemyer
YUHUTBIBAaTh TOJNOKEHUS raaBel V PykoBoactBa ODCP, corimacHO KOTOpBIM HE
JIoNycKaeTcsi TpeboBaTh OT HAJIOTOIUIATENbIINKA TPENICTAaBICHHS JOKYMEHTOB,
MOJIrOTOBKA KOTOPBIX SIBJISICTCS JJISL HETO B 3HAYUTEIBHOW CTENEHH OOpeMeHH-
TenbHOW. Hanpumep, HaloroBsle OpraHsl He MOTYT TPeOOBaTh IpeICTaBICHHS
JIOKyMEHTOB, KOTOpPBIE HE HaXOAATCS B COOCTBEHHOCTH (BIaJCHUH) HAJIOTOILIA-

TEJIbIIUKA WK IO €TI0 KOHTPOJIEM, 0o He JOCTYIIHbI €MY UHBIM O6p330M“3.

KeanugukayuoHHble coznaweHusi o pacrnpedenieHuu pacxodos

KBanudukannoHHbIM COTJIANICHHEM O PACIIPEICICHUU PACXOJI0B CUATACTCS
COJIANICHUE MEXKIY YYaCTHHUKAMH CIICNIKH, COTJIACHO KOTOPOMY JBE WM Oojiee
CTOPOHBI PACHPEACISIOT MEXIy COOON pacxXojbl U PUCKH, CBSI3AHHBIC C MIPOM3-
BOJICTBOM, Pa3pabOTKOH WM MPHOOpETeHNEM UMYIIEeCTBa (B TOM YMCIIe HeMaTe-
PHAJIBHBIX aKTUBOB), IPHOOPETEHHEM HIIM OKa3aHUEM YCIIYT, IIPOIOPIHOHAIBHO

U TpoJaeT MaTepuHCKOil KkommaHuu st aucTpuOynuu. CornacHO JaHHOH HOpMe
HaJIOTOIIATENbIIMKN JOJKHBl OTYMTAThCS, KAKUM 00pa30M YCIOBHUS JaHHBIX CIEIOK
B3auMocBs3ansl (1. 182 IC 87-2R).

! Pimeercst B BUY y4acTHe B YCTABHOM KAITHTAIE HIIH HHAS 3aBUCHMOCTb.

"2 B ToM umcne 0 COMOCTABHMBIX CIENKAX, MPOH3BEACHHBIX KOPPEKTHpoBKax (. 183 IC
87-2R).

13 Hampumep, u3-3a TpeOOBaHHUI 3aKOHOJATEILCTBA O 3aLIUTe KOHGHICHIMAIBHOW WH-
(dopmarun.
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CYMMe BBITOJI, KOTOPbIE Ka/1asi CTOPOHA 000CHOBAHHO OKHAAET ! MOTYdHTh OT
MMYIIIECTBA MIIH YCIIyT B PE3y/IbTaTe BBIIOJHEHUS JAHHOTO COTAIICHHs .

Kak mpasumo, KCPP 3aximogaercst mpu coBMeCTHON pa3padOTKe HeMaTepH-
aJIbHOTO aKTHBA B CIy4ae 3aHHTEPECOBAHHOCTH Ka)KAOTO YYaCTHHKA B MOJTydae-
MOM pe3yJIbTaTe C LeJbI0 00OCHOBaHUS NPUMEHSEMBIX LIEH Ul yperyinpoBa-
HUSI OTHOIICHUH C HAJIOTOBBHIMU OpraHaMu. TeM HEe MeHee YYaCTHUKH MOTYT
00BENHATH CBOM CPEICTBA M YCWIMS ISl MPUOOPETEHHs LEHTPAIN30BaHHBIX
yciIyr (HampuMep, OyXTalTepcKuX YCIyr, yCIyr B 00JacTH KOMIIBIOTEPHO-
TEXHUYECKOH MOAJIEPHKKH, FOPUANIECKUX YCIIYT).

Just roro uto661 KCPP coOTBETCTBOBAIO NPUHLUIY «BBITSHYTOW PYKW»,
3aTpaThl Ka)XJOr0 y4YacTHHKA JOJDKHBI OBITH COIOCTaBHMBI C TE€MH, KOTOpBIE
HE3aBHCUMOE JIUIIO COTIACHIIOCH OBl HECTH B CPABHUMBIX OOCTOSITENBCTBAX, IPU
YCIIOBUU TOJY4EHHUS BBITOJ, KOTOPBIE 3TO JHMIO OOOCHOBAaHHO OXKHMIAeT MOIY-
YUTh B pe3yJIbTaTe JAHHOTO COTJIAIeHMs. B cirydae, koryia pacxo/ sl yyacTHHKA
B KCPP HecomocTaBUMEI ¢ ero qojei B 0KUAAEMBIX BEITOJIaX, MOXKET IMOTpebo-
BaThCs «OATAHCHPYIOMNI MIATEK» MEXKAY YYaCTHHKAMHU Ul KOPPEKTHPOBKU
COOTBETCTBYIOIIUX pacxofoB. Ilpu 3ToM Takoil MiaTex AOIKEH paccMaTpu-
BaThCs KaK JIOTIOJIHEHUE K PAcXo/1aM JJIsl TUIaTeNbIINKA U KaK BO3MELICHUE pac-
X0J0B (reimbursement of costs) nis moiaydarens. B cirydae, eci cymMma rorare-
XKa  TpeBblmIaeT  (AKTUYECKHE PpAcXOAbl €ro  MOJydaTens, pas3HUIa
paccMaTpHBaeTCs Kak 4acTh HAJIOTOBOM 6as3bl.

PR

AHanu3 3aKOHOJATENbCTBa KaHaibl, PErynnpyromero BOHPOCHI TPaHC-
(bepTHOTO 1IeHO0Opa30BaHMs, O3BOJISET ClIeNaTh BEIBO, YTO B LIEIIOM IOJIOXKE-
HUS KaHAJCKOTO 3aKOHOJATeNbCTBA COOTBETCTBYIOT pekoMeHaanusaM OpraHusa-
LU 110 3KOHOMUYECKOMY COTPYIAHHYECTBY U PA3BUTHUIO, B OTAEIBHBIX CIIydasx
JIOTIONHAS M yTo4HAsA uX. Clemyer Takke OTMETHTh, YTO aHTJIOCAKCOHCKAas CHC-
TeMa MpaBa MO3BOJIAET KaHAJCKOMY 3aKOHOJATENIO MIMPOKO TPAaKTOBAaTh CHUTYya-
LUH, B KOTOPBIX HAJIOTOMJIATEIBIIUKH MOTYT OBITh NMPHU3HAHBI JCHCTBYIOIIUMHU

4 ITpu atom KAT/I nmpusHaer, uTo okugaemMbie U (HaKTHYECKHUE BBITOABI, KaK HMPABUIIO,
He OyAyT paBHBI M TO3TOMY TpeOyeT, 4TOObl HAJIOTOILUIATENbINUKH CPAaBHUBAIH ABE 3TH
BEJIMYMHBI IPU NIPEICTABICHIH OTYETOB B HAJIOTOBBIE OpraHsl (1. 195).

115 Namnoe ONpeAEIeHUE OXBAThIBAET IIMPOKUN CIIEKTP OTHOUIEHUH, B TOM YHCIIE MEXAY
4jeHaMu ofiHO# addunupoBanHoi rpynnbl. [Io3TOMy HOPMBI O TpaHC(HEPTHOM LIEHO00-
pa30BaHUM SIBISIIOTCS aKTyalbHBIMU M JUISl YYaCTHUKOB TaKoro corniameHus. JlanHoe
COTJIallleHHe BKIIOYAET, B YACTHOCTH, OTHOIIECHMS JONEBOTO y4acTHs B CTPOHUTEIbCTBE
00BbEKTa HEIBIKMMOCTH, C MHOXKECTBEHHOCTBIO WHBECTOPOB, MJIM COTJALIEHHs O J0Je-
BOM y4acTuH B forosopax o BoimonHernd HYUOKP u T.1.
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HE «HA PACCTOSHUM BBITSHYTOU PYKW» MPH OTKIOHCHUSAX B HCIIOJB3YEMBIX Iie-
HaX ¥ B KOTOPBIX COOTBETCTBYIOMIAs HAIOToOOMaracmas 6a3a MOXXET OBITh YBe-
JINYEHA B LEIAX HAJIOTO00I0KEHHS.

Hopwmbl kaHaICKOTO 3aKOHOMATENHCTBA O KOPPEKTHPOBKE HAJIOTOBOW Oa3bl
JIOMYCKAOT KOHTPOJIb HaJl BCEMH 3aKJIF0YaeMbIMUA HA TEPPUTOPHUU CTPAHBI CIICII-
kamu. Eciu yCITOBHSI CIENKHA OTIMYAIOTCS OT TE€X, KOTOPBIC OBUTH OBl YCTaHOB-
JICHBI JINI]AMH, ACUCTBYIOUINMH «HA PACCTOSHUHU BBITSHYTOW PYKH», TO 3TOTO
JIOCTATOYHO JJISl TIPUHSTHS HAJIOTOBBIMH OPTraHAMHU PELICHHS O KOPPEKTHPOBKHU
9THUX YCJIOBUI U COOTBETCTBYIOIIEM YBEIMUYEHUU HaiorooOnaraemoii 6as3bl. Ta-
KOHM TOJXOJ MPECTABIACTCS LENecO00pa3HbIM, TIOCKOJBKY TO3BOJISIET KOPPCK-
THPOBATh YCIOBHS CIEIOK, 3aKIIOUYCHHBIX ()OpPMAIbHO HE3aBUCHUMBIMH KOHTP-
areHTaMH, HO He COOIIONAONINMHY IPH 3TOM IIPHHILUI «BBITSHYTOW PYKI.

Taxxke cienyeT OTMETUTh, YTO M3 BCEX PacCMaTPUBACMbBIX B HACTOSINCH
paboTre TOCyIapcTB 3aKOHOJATENECTBOM KaHaabl mpeaycMOTpeHO Hamboiee
IIMPOKOE MPUMEHEHHE METOMIOB OMpENeIeHH [EH «HAa PACCTOSHHUU BBITAHY-
TOH PyKH», OCHOBAaHHBIX Ha OIEHKEe HpHUOBLTH. OJTHOBPEMEHHO OTBETCTBEH-
HOCTh B BHJIC MTpada 3a YKIOHEHUE OT HAJIOTOO0I0KEHHS, TIPEIyCMOTPCHHAS
KaHAJICKUM 3aKOHOM, OTYAaCTH HOCHT CTUMYJHPYIOIIUN Xapaktep. ITO MOJ-
TBepxkaaercss tem, uro KAT/] He nmpumeHseT ee, €Ciu HaJIOroIuIaTeNbLIUK
CYUTAETCS MPHIOKHUBIINM OOOCHOBAaHHBIC YCHIWS I ONPEIOCICHHUS U WC-
TOJIb30BAHMSI IICHBI «HA PACCTOSHUU BBITSIHYTOW PYKHY.

8.4. ClLIA

OCHOBHBIM JOKYMEHTOM, PETYIUPYIOLIIHMM BOIPOCH HAJIOrOOOIO0KEHHS Ha
Becelt Teppuropun CoenuneHHsix 1lItatoB AMmepuku, aenserca Kogexc BHyTpeH-
Hux noxonoB (KBJI), koTopblii comepKUT OOJBIIOE KOJUYECTBO HOPM, peria-
MEHTHUPYIOIINX OCHOBAHME W MOPSIOK HAIOTOOOJIOKEHMS JTOXOJ0B HAJOTOIlIa-
TEJIBIIMKOB MIPU IPUMEHEHUH UMH TPAaHC(EPTHBIX LIEH B 3aKITFOYAEMBIX CAENKAX.
JIeHCTBYIOT TakKe JOIOJHSAIOLME HAa3BaHHBIM 3aKOHOJATENbHBINA akT BpemeH-
Hble MHCTPYKIMU K Konekcy, mpruHUMaeMble HAaJOrOBBIM BEIOMCTBOM CTPaHBI.
OTH HOPMBI OTIIMYAIOTCSI A0CTPAaKTHOCTBIO M, CIIEOBATEIbHO, IIMPOKUM OXBa-
TOM pa3IUYHbIX [IPABOOTHOILIEHUH, YTO MO3BOJsieT HajmoroBeiM opranam CIIA
ObIcTpO U 3G (HEKTUBHO pearupoBaTh Ha Pa3IMYHbBIE «CXEMBD», B KOTOPBIX HC-
NOJB3YIOTCS TpaHcdepTHbIe IeHbl. [loMrMo (eneparbHOro 3aKOHOAATENBCTBA B
npaBoBoii cucreme CIIIA Ooimbioe 3HAYCHHE TSI PETYIMPOBAHUS HAJIOT0O00IIO0-
KEHHS MU TpaHC(HEPTHOM LEHOOOPa30BaHUH UMEET 3aKOHOATENILCTBO ILTATOB.
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Hanozoo06oxeHue MexXphUpMeHHO20 UeHo0bpa3oeaHusi

OCHOBHOI HOPMO#i, PEryJupymIell BOMPOCH HAIOr000JI0KEHHS NpPU
TpaHc(epTHOM LieHOOOpa3oBaHuy, siBisieTcst cT. 482 Koxekca BHyTpeHHUX I0-
XO/I0B, KOTOpasl I'NIaCUT:

«B mobom ciryyae, Koraa ABe win 0ojee OpraHu3aliy, TOPTOBBIX HIIH XO-
3STMCTBEHHBIX CyOBEKTOB (frades or businesses) (HE3aBHCUMO OT TOTO, HHKOPIIO-
pUpPOBaHBI OHM WM HeT, yupexkaeHsl B CIIIA wmnu HeT, 1 HE3aBHCHUMO OT MX
ahUIMPOBAHHOCTH) MIPUHAUICKAT MM KOHTPOJIMPYIOTCS IPSIMO MITH KOCBEHHO
JTUNaMH, 00bEIMHEHHBIMH OZHUMH U TEMH )K€ MHTEPECaMH, YIIOJIHOMOYCHHBIH
opran (Secretary) BupaBe OTHECTH, Pa3IEINUTh WM PACIPEICTUTh BAJIOBOH JI0-
X0, CliMCaHus, CKUJIKH HJIN Ha[l6aBKI/l MCXKIY TaKUMU OpTraHU3alusIMU, TOPIro-
BBIMHU WJIM XO3SHCTBEHHBIMU CYyOBEKTaMH, €CIM OH ONPEIENINT, YTO TaKOe OTHE-
CCHHE, pa3AeiIeHNe WK paclipeaeieHie He0OOX0IMMO B LIENSAX MPEJOTBPAILCHHS
YKJIOHEHHS OT HAJIOTOOOOXKEHUS TN JUISI TOYHOTO OmpeAeicHus (OTpaKeHus)
JI0X01a KaKOW-TMOO M3 3THX OPraHHM3alfid, TOPrOBBIX MM XO3SHCTBEHHBIX
cyObekToB. B ciyudae jxe nro0oii mepenauy WM JIMIIEH3UPOBAHUS HEOCSI3aeMON
COOCTBEHHOCTH (HEMAaTEepHAbHOTO AaKTHBA) IOXOX OT TaKOH Iepemadd Wih
JIMLEH3UPOBaHNS NOJDKEH OBITH COpa3MEpPHBIM C JOXOAOM, CBA3aHHBIM C ITOM
cobeTBeHHOCTBION '°.

Wnctpykuun ms npumeHenus cr. 482 KB/ ocHoBaHbI Ha IMpHHLUIE, CO-
IJIACHO KOTOPOMY CHENIKH MEXKIy CBS3aHHBIMH CTOPOHaMH (KOHTPOJIHMpPYEMBbIE
CZEJKH) DOJIKHBI OLICHUBATHCSI HA OCHOBE NPHHIINIIA «BBITSHYTOH pykm» (arm’s
length basis), T.e. TaK, KaK HECBSI3aHHBIE CTOPOHBI CTPOMJIN Obl CBOM OTHOLLEHUS
B HEKOHTPOJIUPYEMBIX CENKAX.

BpemerHbie uHcmpykyuu Kk Kodekcy eHympeHHux doxodoe CLLA

Bpemennsie uncrpykuuu k KB/l npeanuceiBaroT, 4yTo Al ONpelEIeHUS
(hakTa COBEpIICHHS CICIKUA «HAa PACCTOSHUHU BBITSHYTOW PYKW» JaHHAs CIEIKa
COTIOCTABIISIETCS C MHOM (HEeKOHTponupyemoi) cuenkoi. I[Ipu 3Tom momxHO, Ha-
MPUMEP, YYUTHIBATBCS TAKOE OOCTOSTEIBCTBO, KaK «IKOHOMHS B PE3yJIbTaTe
pasmemtenus» (location savings), T.c. 3JKOHOMHS Ha 3aTpaTaxX B CiydYae, KOrna
KOHTPOJUPYEMBI HAIOTOIUIATEIBIMAK JCUCTBYET B YCIOBHSX FOPHUCAHUKIINH,
XapaKTepU3YIOMIEHCS HU3KUMH 3aTpaTaMH, a HEKOHTPOJIMPYEMBIH HAJIOTOIIA-

8 Mmerotest B BHY Cilydan ¢ pOSUITH, KOTJa PasMep POSUITH, YIUTauMBACMBIil JTHICH3HA-
pYy, IepecMaTpuBaeTCss B 3aBUCHMOCTHU OT JOXOIHOCTH IIPOJAX TOBApa, B U3TOTOBIECHUU
KOTOPOT0 Heocsi3aeMasi COOCTBEHHOCTh MCIOJIb30Baack. UeM BhINIE 3TOT MOKAa3aTellb,
TeM OoJIblle MPHOBLTH (IIPUTIHCHIBAETCS JIULEH3HAPY.

340



TEJIBIIMK HE MOJydYaeT Takoil SkoHoMuu. B aTom ciydae TpeGyeTcs cooTBETCT-
BYIOIIasl KOPPEKTUPOBKA.

BpemMenHbIe HHCTPYKIMK 00€CTIeYBalOT BO3MOKHOCT HEPUMEHEHHS T10-
noxenust Kojekca BHYTpPEHHHX [IOXOZOB O KOPPEKTHPOBKE HalOroBOH 0as3bl,
€CIIM JI0XOJl HaJIOToIjaTelblKa U €ro KOHTpareHTa He MpeBblmaioT 10 MiH
JIOJUL. B ToJl. DTO TMOJIOKEHHE MMEET NPUHIMINAIBHOE 3HAYEHHE, IOCKOJIBKY
MIO3BOJISIET HE OCYLIECTBIIATH KOHTPOJb HaJ ONEpanusiMi (M, COOTBETCTBEHHO,
HE HECTH PacXoJl0B Ha HAJIOTOBOE aJMHHUCTPHPOBAHKE), CTOUMOCTh KOTOPBIX
OTHOCHUTEJIBHO HEBEIHKA.

Bo Bpemennsix nHeTpykumsax k Kogekcy npemycmarpuBaroTcs Kak Tpaju-
LIMOHHBIE METOABI YCTAHOBJICHUS (haKTa MPUMEHEHHS TPAHC(EPTHBIX IIEH, TaK U
METO/Ibl, OCHOBaHHBIE Ha OLIEHKE NPHOBLIH. BBIOOp KOHKPETHOTO MHCTPYMEHTA
3aBHCUT OT IPaBUJIa «HAWIYHYLIETO METOJa», MOJ KOTOPHIM ITOHUMAeTCs TaKOH
METOJI ONpE/ICIEeHHS 1IeH «Ha PacCTOSHUM BBITSHYTOW PYKH», KOTOPBIH oOecre-
YHMBaCT TOJIydeHNE HanboJiee JOCTOBEPHOTO Pe3yiIbTaTa 10 KOHKPETHOMY JIEIy.
310 «THOKOE» MPaBWIIO 3aMEHIIIO paHee IeHCTBOBABIIYI0 HOpMY 00 00s13aTeNb-
HOCTH TNPUMEHEHHUS METOJIOB B COOTBETCTBHMM C OIIpeJesIeHHON uepapxueil. B
HacTosllee BpeMs JOIyCKaeTcs HCIIONIb30BaHHE J000ro merona — 0e3 mpen-
CTaBJICHUS JJOKA3aTEIbCTB HEBO3MOXKHOCTH TPHMEHEHHUS] MHOTO METO/a — IIpH
YCIIOBHH, YTO TPUMEHSIEMBIA METOJ] 00CCIICYUT AOCTOBEPHBIA pe3yibTaTr. XOTsI
CHIA, xak u mpouune ctpanbl-ydacTHUlbl OOCP, HernacHoe mnpeanoyTeHue
OTJIal0T METOJly CONOCTaBUMOW HekoHTponupyemoii iensl (CUP), hopmynupos-
kn HopM CIIA naroT ocHOBaHME YTBEpP)KIAaTh, YTO «ECTECTBCHHOW» HEPAPXHUH
MeTooB (kak B Kanazme) HeT. OTCIO/1a BBITEKAET, YTO METOJIbI, OCHOBAHHBIE HA
OLIEHKE NPHUOBLIM, MOTYT MpPUMEHsAThCs Oe3 orpanuueHnii. OTHAKO B CIydasix,
eclii uMeeTcsl HHPOPMAIMSI O COTMIOCTAaBUMBIX HAJIOTOIIATENbINUKAX MM CIe-
Kax, TO MPEIIOYTeHNE OyIeT OT/IaBaThCsl IMEHHO METOJY COIOCTaBHMOM ICHBI.
ITpu aTom, cornacHo MHCTpYKIMN, HE CIUTAFOTCS] COMIOCTaBUMBIMU CIEIIKH:

1) ecy OHM He COBEpLICHBI B XOZ€ OOBIYHON MPEANPHHUMATENLCKOMN Nes-
TenbHOCTH (ordinary course of business);

2) ecnu OTHOW M3 OCHOBHBIX IeJIell HEKOHTPOIHUPYEMOU CHEIKH OBLIO yC-
TaHOBJICHHE LIEHBI «HA PACCTOSHUU BBITSHYTOH PYKH» B OTHOIIEHWH KOHTPOJIU-
pyeMoii caenku.

[TepBrIit cry4ali BO3HUKAET, KOT/Ia IPEIMET CAEIKH — YHUKAIbHBINH TOBap
WIN ycinyra, Ju00 KOrja HalOroIUIaTEeNbIINK OCYIIECTBISET IKCKIIO3WBHYIO
JIeSITENIbHOCT. BTOPO# ciay4aii MIMeeT MECTO, KOTJja HaJIOTOIJIATENbIIUK 3aKIT0-
YaeT COINOCTABUMYIO CIENIKY C JIMI[OM «Ha PACCTOSHUH BBITAHYTOMH PyKW» JNHIIb
C 1IeTIbI0, YTOOBI PU MPOBEACHUH HAJIOTOBOTO KOHTPOJIS MPEJCTAaBUTh J0Ka3a-
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TEIBCTBO HAJIIOTOBOMY OpPraHy O TOM, YTO OH JEHWCTBOBAJI MO 3TOMY MPHUHIIUITY
IIPH 3aKJTFOYEHUH ¥ MCIIONIHCHUH KOHTPOJIMPYEMOH CAETKH CO CCHUIKOM Ha IeHY
I10 TIEPBOM CHIETIKE.

3akononatenscTBo CIIIA mpexycmarpuBaeT clielMaibHBIN TMOPSIOK Beze-
HUA Y4Y€Ta KOHTPOJHUPYEMBIX CACJIOK M CBA3aHHBIX KOHTPAr€cHTOB, a TaKikKeE
npeacraBineHus otuetHOCTH. Tak, cr. 6038A Koxekca mpemycmaTtpuBaet Tpedo-
BaHUE BEACHUS OTICIBHOTO y4eTa KOHTPOIHPYEMBIX OIEpaluidi W MpelCcTaBlie-
HUsI COOTBETCTBYIOLICH MHPOPMAIMK U KOMIIAHUH, KOTOpas KOHTPOIUPYETCs
HWHOCTpPAaHHBIM JIMIIOM WJIM OCYHICCTBJIACT OICpallMUi CO CBA3aHHBIMU JIMLAMMH.
[pu 5ToM MHCTPYKIMU MpeIycMaTPUBAIOT TPEACTABICHUE TaKAX JOKYMEHTOB,
KaK JOKyMEHTAIHU IO I[CHOOOpa30BaHMIO, KOPPECHOHACHITNH, a TaKXKe 3aIodl-
HEHHE CIEeIHUaIbHON (OPMBI OTYETHOCTH B OTHOIICHWH KaXKIOH CBSI3aHHOM C
HaJIOTOTIATENLITUKOM CTOPOHBI, C KOTOPOH 3aKIIOYAIUChH MOAJIEKAIUE OTUYET-
HOCTH CJIEJIKH B TEUEHUE r0O/1a.

Hopmbi 3akoHOOamernbcmea wmamos 0 peaynuposaHuu
mpaHchepmHo20 UeHo06pa3o8aHust

Kak y»e yrmoMuHan0Ch BHIIIE, 3aKOHOAATEIIEHBIC HOPMBI O PETyITHPOBAHUA
TpaHC(EPTHOrO 1IEHOOOpPA30BaHKsl YCTAHABIMBAIOTCS HE TOJNBKO Ha (elepalib-
HOM YPOBHE, HO UM Ha YPOBHE IITaTOB. B KauecTBe mpumepa MOXKHO MPUBECTH
Kogekc mrara FOTa, rie peus unet 06 00s3aHHOCTH He(hTenepepadbaThIBAIOIIETO
3aBoAa WH(POPMHUPOBATH HAJIOTOBHIE OPTAHBI IO CIIETYFOIINM ITO3UIIHSIM:

[J O mpUMEHSEMBIX 3aBOJIOM IICHAX HA BCE BHIbI PEAM3yeMOU Mpo-
IyKIuu camoMmy cebe (meperada Juisi COOCTBCHHBIX HYXKI) WIIH
adpuIMpoBaHHOMY JIUITY JJIS TIEPETPOJaKd Ha TEPPUTOPHUU HaH-
HOTO IITaTa 110 WHOH IICHE;

[1 00 «oObsiBIEHHOI YnCTOI LIeHe» (posted rack price) Ha Bce BHIBI
peamu3yeMoi POAYKIMH, IO KOTOPOH MOHUMAETCS IeHa Tpe-
JIOKCHUS OTPENCICHHBIX BHUIOB NPOAYKIHU IO BBYETA CYMMBI
TOPrOBOTO TUCKOHTAa W /IO BKJIIOYEHHS B IICHY CTOMMOCTH IIepe-
BO3KHM U CyMMBI HajoroB. Eciiu Takasi 1leHa HE YCTaHABIHBACTCH,
TO OHAa CYMTACTCS PABHOM MUHHMAIBHON OOBSBICHHOW YHCTOW
IIeHE, YCTAaHOBJICHHOW JIUIIOM, ICHCTBYIOIIMM B PETHOHE JCSATEIb-
HOCTH 3aB0OJIa, B OTHOIIICHUH TOIUIMBA TAKOI'O BH/a M Ka4eCTBA.

IMonstne «addunupoBaHHBIC JHIA» PACKPHIBACTCS 3aKOHOMATCIHLCTBOM
[ITaTa ¥ BKJIFOYACT JFOOBIX JIUI, BIAJACIONIIX WX KOHTPOIHUPYIOIINX HHOE JIUIIO,
00 HAXOMAIMXCS O] BIIAJICHUEM WIIH KOHTPOJIEM Yepe3 yJacTHe B KaluTale
WA UHBIM 00pa3zoMm.
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He3zaxonHoil cunTaercs peanusanus Ha TeppuTopuu mrara FOta Tormsa
10 IleHe HMKE IOHECEHHBIX 3aTpar''’, OCYIIeCTBIseMAas JTHOOBIM JIMIOM, eCiU
LEBIO WM TIOCIEICTBHEM TaKOW TPOAAXKH SBIISETCS:

U
U
U

O

HEraTHBHOE BO3JEHCTBUE Ha KOHKYPEHLHIO;

Nno0yXJeHUE K NPUOOPETEHHIO APYTOro TOBApa;
HeJI0OpOCOBECTHOE 3aBJaJICHNE JOJICH pBIHKA, MpPUHAUICKAIICH
KOHKYPEHTY;

OKa3aHHE HETaTUBHOI'O BO3IEHCTBHS Ha KOHKYpPEHTa MHBIM 0Opa-
30M.

Tax>xe B COOTBETCTBUH C 3aKOHOAATCJIbCTBOM LITATa HNPU3HACTCA HE3aKOH-
HOM psAMas Uik KOCBEHHas:

0

peanu3aips TomuBa uepe3 ahuIMpoBaHHOE JIMIO B PO3ZHUIYY HA
TEPPUTOPHH IIITATA IO IIEHEe HIKE (TpaHCchepTHAs IIeHA), YeM Iie-
Ha, TI0 KOTOPO# Takoe JIMIO B T€UEHHE HEMPOIOKUTEIBHOIO Tie-
pHO/ia BPEMEHH pealn3yeT TOIUIMBO TAKOr0 KadecTBa M BHUjA
TpeTbeMy NIy (HOpMajbHas II€Ha), MPHOOpETaomeMy €ro it
PO3HUYHOMN MPOAAXKH, CCIIH ICIBIO WK TOCIEACTBAEM TaKOH IPO-
JIKU SIBJISIETCS OKa3aHME HEraTHBHOTO BO3JCUCTBHS HAa KOHKY-
PCHIUIO, UITH

peanu3aiys TOIUIMBA JUIS MEPErpOoIaKi B JAHHOM LITaTe 110 [[eHE
HWXKE LCHBI pcain3aluu, yCTaHaBﬂMBaeMOﬁ JAaHHBIM JIMIOM JUUIA
MHBIX JIMI], KOTOPBIE MPHOOPETAOT €ro Jisl MEPEnpOIaK, €CIu
LENbI0 WK TOCIEACTBUEM TAaKOU peaiu3alliy SBISIETCS OKa3aHUe
HEraTHBHOTO BO3/ICHCTBHUS HA KOHKYPEHIIHIO.

ITpu 3TOM nepednciIeHHbIE MOJ0XKEHNS He TIPUMEHSIOTCA K CIydasM peau-
3aIiM, KOT/Ia pa3jIniusl MEX1y TpaHC(epTHOH M HOPMAaJbHOW IEHOW 00YCIIOB-
JIeHBl PA3IMYMsAMH B 3aTpaTax Ha MPOM3BOJCTBO WM TPAHCIIOPTHPOBKY, JIHOO
KOTZa pa3iaudus ObUTH 00YCIIOBICHBI JOOPOCOBECTHBIMHU YCHIIMSIMH HaJIOTOILIa-
TeNbIIIKA, HAIPaBJICHHBIMU Ha COOTBETCTBUE TaKUM )K€ I[eHaM KOHKYPEHTa.

Crenyer OTMETUTB, YTO BOIIPOCHI TpaHC(EpTHOro eHooOpa3oBaHUs B Iie-
JISIX HaJIOTr000JIOXKEHUs perynupytores B mTare FOTa He ¢ MOMOIbI0 HOPM Ha-
JIOTOBOT'O 3aKOHOJIATENILCTBA, 4 CKOPEE — AHTUMOHOIIOJIBHOTO 3aKOHO1ATEIbCTBA,
MOCKOJIbKY B Ka4eCTBE KPUTEPHS UCIIOJIL30BaHUsI TPpaHCHEPTHOM LEHbI UCTIONb-

"7 VmeroTcst B BHIY 3aTpaThl HA MPOM3BOACTBO (CEGECTOMMOCTB) M (HIIH) PEATH3ALHIO

TOILIMBA.
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3y€TCsA HE HaJINM4YUC WU OTCYTCTBUC 6}0[[)KCTHbIX MOTEPL OT MPUMEHCHUA TCX

WJIKX MHBIX IICH, a OKa3aHUEC HECTaTUBHOTI'O BO3Z[€I>1CTBI/I$I Ha KOHKypGH]_[I/IK)l 18.

* % %

Amnanus 3akononatenscTBa CIIIA moxaszai, 94To B CIydasx, KOTZa JBE WIH
OoJiee OpraHM3alUK MPUHAISKAT WIK KOHTPOJIUPYIOTCS HPSMO MM KOCBEHHO
JUIaMu, 00BETMHCHHBIMA OJHUMH U TEMH K€ WHTEPECaMH, HAJIOTOBEIN OpraH
BIIPaBE PaCHpPEICIUTh BAIOBOU JTOXOJ MEXKIy TAKUMH OpPTaHU3AIMAMHU, €CIIH OH
OTIPENIEINT, YTO TAKOE paclpeeieHue HEOOXOIUMO B HEJSIX MPEIOTBPAIICHHS
YKIIOHEHHSI OT HaJOro00J0KEeHHs. ITO HOpMa 3aKOHA MOXKET HE NMPHUMEHSTHCS,
€CITH JIOXOJbI HAJOTOIUIATENBINNKA U €ro KOHTpareHTa He MpeBbiaroT 10 MitH
JOJUL. B ToA. [laHHOE TOJIO)KEeHUEe HMEeT PUHIMITHAEHOS 3HAYCHUE, TIOCKOIBKY
MTO3BOJISICT HE KOHTPOJIMPOBATH CHIENKH OTHOCUTEIHHO HEOOJNBIINE MO0 CTOMMO-
cti (a1 THK 310 oTHOCHTEIEHO HEOOIBIIAs CyMMa).

Hopwmsr 0 TpaHChepTHOM IIEHOOOpa30BaHUK UMEIOTCS HE TOJBKO Ha dere-
paJIbHOM YpOBHE, HO ¥ Ha YPOBHE OTAEIBHHBIX IITATOB. AHAIIN3 3aKOHOJATEIbCT-
Ba HEKOTOPHIX IITATOB JAaeT OCHOBAaHHME yTBEPXKIaTh, 4TO OOpnba ¢ TpaHchepT-
HbIMU 1 €HaMHU MOXKCT OCYHICCTBIATHCA HC TOJBKO C IOMOIINBIO HOPM
HAJIOTOBOT'0, HO ¥ aHTHMOHOIIOJIBLHOTO 3aKOHOIaTEIILCTRA.

8.5. Hupepnangbl

OCOOEHHOCTH PEeryJIMpOBaHUsl HAIOTOOOJIOKEHUS TIPH TPaHC(HEPTHOM 1ie-
HOOOpPa30BaHMM B TOJUIAHJICKOM IIPAaBE OTPAXKEHBI, TIIaBHBIM 00pa3oM, B IeKpeTe
MuHHCTepCTBa (PHHAHCOB' ', KOTOPBIi JIETANIM3UPyET COOTBETCTBYIOMIUE TI0JI0-
XKEHHUsI HOPM CTAaTYTHOTO IIpaBa (3aKOHOAATEIbCTBAa). PaccMOTpHM HEKOTOpBIE
CYyILLIECTBEHHBIE MOJIOKEHUS TaHHOTO JJOKYMEHTa, K KOTOPbIM OTHOCSATCS IpHUMe-
HEeHUE JHara3oHa LeH NPU YCTAaHOBJICHUHU LIEH «Ha PacCTOSHHUH BBITSHYTOH py-
KID» M TIOPSIOK HPOU3BOJICTBA B3aHMOCOTJIACHTENBHBIX MPOLEAYp MPU MEXKIY-
HapOJHOM HaJIOT0O0JIOKEHUH JJOXO/I0B HAJIOTOIIATENIbIINKOB.

[Huana3oH ueH

Kak u B 3aKOHOJATENbCTBE APYTHX CTPaH M PEKOMEHAATEIbHBIX HOPMax
O3CP, ocHOBHOE BHUMaHHE B HOPMaTHBHO-IIpaBoBoi 0aze Hunepnianmnos yne-
JICHO BOTIPOCY ONpE/EIEeHHs PHIHOYHBIX 1IeH TOBapoB (paboT, yciyr).

B vacTHOCTH, B 3aKOHOZATENBCTBE OTPAYKAETCSI CUTyalns], KOT/Aa IIeHa «HA
pacCTOSHUM BBITAHYTOW PYKW» TOoBapa (YCIyTH), ONpEIENCHHas C MOMOIIBIO

18 B sTOM cMbICE Takue HOPMBI HpI/I6J'IPI)Ka}OTC$I K aHTUACMIIMHI'OBBIM IIPaBUJIaM.
"9 Ony6mukosan 30 Mapra 2001 r. NeIFZ 2001/295M. [leiictayer ¢ 01.04.2001 r. (m.11).
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pa3IMuHBIX METOOB (cooTBeTCTBYIOMNX pexoMenganusim ODCP), paznuyaercs
B 3aBHCHMOCTH OT NPUMEHEHHS TOTO0 WJIM WHOT'O KOHKPETHOTO METOJa, I0-
CKOJIBKY pa3HbIe METOJBI UCUUCIICHHS TPaHC(HEPTHON IEeHBI MOTYT JaTh Pa3HEIC
BEJIMYMHBI 3TOW IIEHBI (IUamma3oH IeH), KOTOPBIe, OJHAKO, SBISIOTCS JOCTOBEP-
HBbIMU BCJIMYUHAMMU.

[Mocne ycraHoBIICHNSI TUaTa30Ha [IEH OMPEICIIAETCS, MOMAIA0T JIH yCIOBUS
[IPOBEPSAEMOM CAENKU B AAHHBII }mana30H120. B ciyudae, ecnu Takoil n1uanazoH
BKJIIOYAET B ce0sl paccMaTpuBaeMoe ycioBue (LeHy) CAENKH, TO 3aKOHOIATEIhb-
CTBO HE MpPEIyCMaTPUBAET OCHOBAHHUI JJIsi KOPPEKTHPOBKH HAJIOroo0araeMoi
0a3bl HAJIOTOILIATENBIINKA. B MPOTHBHOM CiTydae, €CJIi HAJIOTOIIATEIbIIUK HE B
COCTOSIHAW JIOKa3aTh MPUYUHY OTKJIOHEHHWS IEHBl OT NAHHOTO IHMAaIlla30Ha, TO
MPOM3BOAUTCS KOPPEKTUPOBKA HajoroobsaraeMoi 0asbl, cieayromas 3a Kop-
PEKTHUPOBKOM IICHBI CIICJKH B MpeeiaX AUana3oHa ¢ IeJIbI0 YCTAHOBJICHHS IIe-
HBI, KOTOpas B HAWIYYIIeW CTENCHH OTpakaeT (haKTHUCCKUE OOCTOSATECIHCTBA
KOHKPETHOW CHETKU M COOTBETCTBYET NMPHHILIUIY «BBITSHYTOH pyKu». Ecim nme-
€TCsl BEJINYMHA, KOTOPYI0 0OOCHOBAaHHO MOXKHO CUHTATh Hamboliee COMOCTaBH-
MOt (HampuMep, MO YCJIOBUAM 3aKIIOUCHHS CACIKH), TO OHA OYJET OTIIPABHBIM
ITyHKTOM JJI1 OCYIICCTBJICHUSI KOPPEKTUPOBKU. B cilyuac HEBO3MOXKHOCTH OI-
peneeHnsT KOHKPETHOTO 3HAYCHHUS ONTUMAIBHOM IIEHBI HAIOTOBBIC OPTaHBI CUH-
TaloT, YTO 32 OCHOBY JUI YCTAHOBJICHUS IICHBI «HA PACCTOSHHUH BBITIHYTOH py-
KU» JOMPKHO TPUHUMATBCS MeAWaHHOe (CpeqHee) 3HAYeHHe B pPaMKax
JTUaria3oHa.

BsaumocoznacumernbHbie npoyedypbl

CrienanpHbIN pa3fes paccMaTpUBacMOTo JTOKYMEHTA IMOCBSIIICH MPOBEIC-
HUIO B3aMMOCOTJIACHTEINIbHBIX mpouenyp (mutual agreement procedures — MAP)
MEX/y HaJIOTOBBIMU OpPraHaMH Pa3HbIX CTPaH IPU HAJIOTOOOJ0KEHHU JI0XOJ0B
OTIPEICIICHHOTO HAJIOTOIIATE IbIIHKA.

CornacHO yKa3aHHBIM ITOJIOKCHUSM HaJIOTOIDIATEIBIINKH HMEIOT IPaBO
moJaTh kKanoOy Ha JeHcTBHs (Oe3IEHCTBHE) M PEIICHUS HAIOTOBBIX OpPTaHOB,
€CIIM CYMTAIOT, YTO KOPPEKTHPOBKA HajoroobiaraeMoil 0a3bl, NpOU3BEACHHAs
HAJIOTOBBIMHU OpraHaMH, He sBJIseTcs 000CHOBaHHOM. Bojee Toro, eciu Koppek-
THPOBKA TPUOBLIN BIICYET MEKITYHAPOTHOE IBOMHOEC HAIOTOOOJIOKEHHE, TO Ha-
JIOTOTLIATENBIINKY BIIPABE MOJATh 3asBJICHUE O HAYalle B3aUMOCOTIIACHTEIbHBIX

120 Vimeetcs B BuIy MoBOE BCTPEUHOE Y/IOBICTBOPEHHE (B TOM UHC/IE B HATYPAIBHOI
(dopme) 3a mepeJaHHBIN TOBap, BHIIOJHEHHYIO paboTy, OKa3aHHYIO YCIyTy WU 3a Iepe-
JIaHHBI HEMATEPUAIIbHBIN aKTUB.
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MPOLIEAYP WM apOUTPaXKHOTO Pa30MpaTesIbCTBa B KOMIIETEHTHBII OpraH jJro00ro
JIOTOBApUBAIOIIETOCS TOCYIapCTBa WIIM 000X rocynapcts. Ilpu sToM MHUIMU-
pOBaHHE B3aMMOCOTJIACUTEIILHOM MPOLENyPhl HE HOMYCKAeTCs 10 TeX IOp, IToKa
HE OKOHYEHBI NIPOLIEAYPHI BHYTPH FOCYAAPCTBA, PE3UASHTOM KOTOPOTO SBJIAETCS
HajioromaTensyk. [IpuunHa, 1o KOTOpoi 3TO rocy1apCTBO HE HAUMHAET MPE-
BapuTEIbHBIE KOHCYJIBTALMK C APYT'MM 3aWHTEPECOBAHHBIM TOCYIapCTBOM, 3a-
KJIFOYaeTcsi B TOM, YTO JIO OKOHYAaHWS «BHYTPEHHHX» IIPOLEAYpP HEH3BECTHO,
BO3HHUKHET JIM MEXIyHapOAHOE IIBOHHOE HAJOroo0JIOXKEHHEe BOOOLIE, a eClii U
BO3HMKHET, TO KaKasi CyMMa OyJIeT IPeJIMETOM TaKHX KOHCYJIbTAIHH.

B cootBercTBUM € paccMaTpruBaeMbIM JleKpeToM MpeMeToM B3auMOCOTIIa-
CHUTENIbHBIX MPOLENYp WM apOHTPaKHOTO Pa3OUpaTeNbCcTBa MOXKET OBITh Kak
CyMMa Kakoro-iIu0o Hajora, Tak M CyMMa IPOLEHTHBIX IUIaTeXel (IeHH), Ha-
YHUCIIIEMBIX Ha HEIOMMKY 10 Hajory. [lostomy 3akoHozarenscTBo Hunepnan-
JIOB JIOITyCKAeT BKJIIOYEHHE MPOLEHTHBIX IUIATEeXKEH B IpeaMeT OOCYXIICHHS B
XO0Jle B3aUMOCOIIACUTENBHBIX Tpouenyp. [Ipu 3ToM yTBepkIaeTcs, 4To B CIIy-
yasx, korga Hunepnanasl SBISIOTCS CTOPOHOM, KOTOpast IPOU3BOJUT KOPPEKTH-
POBKY TpaHC(EepTHON IIEHbI B IENAX HAIOTOOOJIOKCHISI, HAJIIOTOBBIC OPraHbI
9TOH CTpaHBl UMEIOT BO3MOXKHOCTb MPEJOCTaBUTh OTCPOUKY YIUIATHI IIEHH (IIpo-
LIEHTOB) Ha Ty YacTh HAJIOTa, KOTOpas CBsI3aHa ¢ KOPPEKTUPOBKOM, €CIIM HAJIOTO-
IUIATEJIBIIMKOM II0JIAHO COOTBETCTBYIOIIEE 3asiBiieHHe. Takas OoTcpouka JeHcT-
BYET 0 OKOHYAHHUA B3aWMMOCOITIACUTCIBHBIX MPOUHCAYp HIW «BHYTPCHHUX)
HpoLeIyp.

k ok sk

ITo utoram aHanu3a rojUIAHACKOIO HAJOTOBOIO 3aKOHOAATENbCTBA CIEIYeT
OTMETHUTH, YTO €ro HOPMBI XapaKTEpHU3YIOTCsl Ooyiee TONHBIM PEryJIMpOBaHUEM
HaJIOroo0JIOKEHHST TIPH TPaHC(HEPTHOM LEHOOOPAa30BaHUHM U HE COIEPIKaT CCHI-
JIOK Ha BO3MOKHOCTH OIIpeeNIeHus aKTa TpaHC(HEpTHOTO [EHOO0Opa30BaHUs B
3aBUCUMOCTU OT 3HAUCHUA CHCJIKU ]I KOHKYPCHIIMHM U HWHBIX He(i)opManI/Bye-
MBIX KPHUTEPHUEB.

3aKOHOAATEIbCTBO HunepnaHIoB OCHOBBIBAaeT OIpENCNICHUE LEHBI «Ha
PacCTOSHHUHU BBITSHYTOH PYKH» TOBapa WM YCIyTH Ha MCIOJIB30BAaHUH JIHAIa30-
Ha neH. Ciydan, korzaa (akTuueckas IieHa CHOEIKHM HE HaXOAUTCS B IIpefesax
9TOTO JHMana3oHa, IPeJICTaBISIOT COO0H OCHOBAaHHE JUII €€ KOPPEKTUPOBKH.

Takke TOJIaHACKOE 3aKOHOIATENBCTBO IMOIPOOHO PEryJHpYeT MOPSIOK
MPOU3BOACTBA B3aHMOCOTIIACHTEIBHBIX IIPOLIEAYP MEXKAY Pa3HBIMU HAJIOTOBBIMU
IOPUCAMKIUSAMA TPU HAJOTOOOJIOKEHUH JIOXOAO0B KOHKPETHOTO HAaJIOTroIlIa-
TespIinKa. [Ipu 3ToM 0 TeX Imop, MmoKa He OKOHYEHBI IPOLeyphl BHYTPH rOCy-
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JapCTBa, pC3UJACHTOM KOTOPOI'0 ABJIACTCSA HAJOTOIIATCIIBIIUK, HE AOITYCKAacTCsA
WHUIUHUPOBAHUC TAKUX B3aMMOCOTJIACUTCIIbHBIX NPOLUCAYD.

8.6. Benuko6putaHus

Hopwmbl 3akoHOnaTenscTBa BenmukoOpUTaHHM, PEryJHpPYOLIHe HalIorooo-
JIOXKEHHUE B YCIIOBHSX TPaHC(EPTHOIro LIEHOOOpa30BaHMsI, COAEPIKATCS TIIABHBIM
06pa3oM B 3aKkoHe O HaJOre Ha JOXOIbI (PM3MUECKUX JMI[ M Koproparmii'>'.
KoHKkpeTHBIE aKTBI, TIOCBAMICHHBIE OTIECIBHBIM BOIMPOCAM HAJIOT000I0XKEHHS,
npuanMaetr Ciyx0a BHyTpeHHHX A0xomoB BemmkoOputanuu (Inland Revenue
Service); OHN TIPUMEHSIOTCSI TAKXKE B MPAKTUYECKOW AEATEIBHOCTH HAJIOTOILIA-
TEJIBIINKOB U HAJIOTOBBIX OPI'aHOB.

[Mpunoxenne 28AA ykazaHHOTO 3aKOHA COIECPIKUT HOPMBI O PETYIHPOBa-
HUM HAJIOTOOOJIOKEHHUS TIPU YCTaHOBJIEHHH (haKTa MpUMeHeHHs TpaHchepTHBIX
LeH. PaccMOTpUM OCHOBHBIE MTOJIOKEHUSI ATOTO JOKyMEHTa.

B vacTHOCTH, B 3aKOHE PacKpBIBAETCS COJEPKAHUE MOHSITUS «aCCOLUHPO-
BaHHBIC M. [lo1 TaKUMU JIHIIaMHU TIOHIMAFOTCS:

1) cympyru, mpoKUBaroIIye COBMECTHO;

2) nuna, He Aocturmue 18 jer, u ux poauTeny;

3) nmuno, «cBsizaHHOE» (connected) ¢ KOMIAaHUEH, KOTOpasi KOHTPOJIIUPYET
WHYI0 KoMIaHnio. OHH CUUTAIOTCS ACCOIUMPOBAHHBIMU JAPYT C APYTOM.

Heo06xoanMo OTMETHTH, YTO JIUIIO CYUTACTCS CBSI3aHHBIM C KOMIIAaHHUEH, ec-
JIM OHO IPSMO MJIM KOCBEHHO BiazeeT 6osee 30%:

(a) BBIMYIIEHHBIX OOBIKHOBEHHBIX aKIIMi KOMITaHUH;

(6) 3aemMHOTO Kammrana' > u BBINYIICHHBIX aKIAH KOMITAHWH;

2! Income and Corporation Taxes Act.

122 3aeMHBII KAMNTAT KOMIAHHH O3HAYACT IO, MpUHAAJIEKAIIUI TaHHOH KOMIIAaHUU
(ct. 6). CormacHo m. 3 DaHHOM CTaTbU JOJS B 3a€MHOM KamHTaie, MpUHaIIexalias
OIpeNIeNICHHOMY JIMIy, KOTOpOe BelleT OMu3HeC, BKIIOUYAIOIIUIl 1 IPEeJOCTaBICHNE ACHET B
3aeM, HE JOJDKHA YYHMTBHIBAThCS, €CIM JAaHHOC JHLO (KPEeAUTOp) HE YYacTBYET B
YIPaBICHUN WM JESTEIbHOCTH KOMIAHHM (HODKHMKA). To ecTh pernaroiiee 3Ha4eHHE
HMEIOT LIeJIb U TOCJICACTBHS MPEIOCTABICHHUS 3aiiMa, MTOBJIEYET 3TO yYyacTUe KPEeAUTOpa B
nesTenbHOCTH aAebutopa wuiau HeT. OYeBUAHO, YTO KPEOUTOp (3aMMOJAaBEL) MOXKET
y4acTBOBaTh B JIEATEIBHOCTH KOMIIAHWH, HAaOpHUMep, MyTeM O(GOPMIICHHS [0roBopa
3aliMa MOCPEICTBOM BBIITyCKa KOHBEPTHPYEMBIX B aKIWU OOJIMTALMH WM MOCPEICTBOM
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(c) roI0CcoB Ha COOpPaHUHU AKIIMOHEPOB KOMITAHHU.

[ToMuMO 3TOTO, JIMIO CUUTAETCS CBSI3AHHBIM C KOMIIAHUEH, €CII OHO TIPSIMO
WJIN KOCBEHHO BiajieeT (MM MMEET MPaBo B Clydae JIMKBUIAIWK KOMITAHHH Ha
nony4yenue) 6onee 30% COBOKYNHBIX aKTHBOB KOMIIAHHWH, KOTOpbIe OymyT pac-
MIPEe/IeNIeHbI B M10JIb3Y aKIIMOHEPOB.

Jlumo Taxke cUMTaeTcsl CBA3aHHBIM C KOMIIAHWEH, €CIIM OHO MMEET KOH-
TpoJsib Hax Hell. [IprdeM «KOHTPOJIb» B OTHOIIEHHH KOPIIOPATUBHOTO 00pa30Ba-
uus (body corporate) o3HauaeT BO3MOXHOCTh KaKOTO-THOO JIMIA BIHMATH Ha Be-
JICHUE JIeJ1 3TOr0 00pa30BaHMsl B COOTBETCTBUU C JKEJIaHUSIMU JAHHOTO JIUIIA!

(a) mocpencTBOM BIaJeHUS aKUMSAMH MM [PAaBOM pEIIAIOIIEro roioca B
TAaKOM KOPIIOPATHBHOM 00pa30BaHWH; WIIH

(6) mocpencTBOM peanM3alMK ITOJTHOMOYMWH, TPEIOCTABICHHBIX YUYpPEIH-
TCJIbHBIMU JOKYMCHTAMU JAHHOI'O KOPIIOPATUBHOI'O O6pa30BaHI/IH.

[MonoxxeHus: 3aKOHOJATENILCTBA O PETYJIMPOBAHUN HAIOTOOOIOXKEHUS B yC-
JIOBUSIX TpaHC(EPTHOTO EHOOOPa30BaHUs NMPUMEHSIOTCS B CIydasx, KOrjaa 3a-
MHTEPECOBAHHBIE JIMLA UMEIOT IIPABOBBIC OTHOIIECHUS, O(QOpPMIICHHBIE CHEIIKON
WIN CepHe ClIeNIOK. 3aMHTEPECOBaHHOCTh OIPE/CIISIETCs] HA MOMEHT 3aKJIroue-
HUSI CJITIKM M O3HAYAEeT, YTO O/IHA M3 CTOPOH C/ENKH IPSIMO MJIM KOCBEHHO yya-
CTBYET B YINPaBJICHHH, KOHTPOJIC WIM B KaluTaje JIPyrod CTOPOHBI, ITHO0 00e
CTOPOHBI HAaXOAATCS MOJ OOIIMM YIPaBIEHHEM, KOHTPOJEM WM MX KamuTall
MIPUHAJICKUT OJTHUM U TEM Ke TPEThUM JiniaM (JIUILY ).

CoriacHO OCHOBHOM PEryJIITUBHOW HOpME 3aKOHa, eciH (PaKTHYEeCKHe OT-
HOIICHHUS] CTOPOH OTIIMYAIOTCSI OT OTHOIICHUH «HA PACCTOSIHUU BBITIHYTOH py-
KW, KOTOPBIE UMEITH ObI MECTO MEKAy HE3aBUCHMBIMH JIMIIAMH, U 3TH OTHOIIIE-
HUS JAIOT MOTEHIIMAIbHYI0 HAJIOTOBYIO BBITOAY OJHON U3 CTOPOH CAENKU (WM
06EHX CTOPOH), TO MPUOBLTH M yOBITKH'> MONYYHBIIETO TOTEHIHANBHYIO BBIIO-
Iy nuia (JI9I) AOJDKHBI OBITh MCYUCICHBI TAKMM 00pa3oM, Kak eciid Obl OTHO-
LIEHHE «Ha PACCTOSIHUHU BBITSIHYTOW PYKHW» HMEN0 Obl MECTO BMecTO (hakTHue-
CKUX OTHOUIEHUH.

8.7. ABcTpanus

DopMyITHPOBKY HOPM 3aKOHOJATENHCTBA ABCTPANIMH, PEryIUpPYIOIINE Ha-
JIOTOO0JIOKEHUE B YCIOBUSX NPUMEHEHUs TpaHC(EPTHBIX 1IeH, OTJINYAIOTCS OT-
HOCHUTENIBHON JINOEpaTbHOCTBIO. DTO O3HAYAET, UTO ITOJIOKEHHS 3aKOHO/ATEIb-

HOBAallUM 3a€MHOT0O 00s3aTeNbCTBA B TaKOil OONMTAIMOHHBIA 3a€M MOCIE 3aAKIIOYEHUS
JI0roBOpa 3aima.
123

CornacHo ct. 14 (1) [IpunoxxeHust TEpMHUH «yOBITKI BKIIFOUAET TAK)KE U PACXOJBL.
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CTBa PCIIIAaMCHTUPYIOT IPaBO KOHKPCTHBIX JOJKHOCTHBIX JIMUIL q)HCKaJ'II)H]:lX
OpraHoB ABCTPAJIHMH OINPEIEISTH BO3SMOKHOCTh NMPUMEHEHHS KOHKPETHOW HOp-
MBI. VIHBIMH CIIOBaMH, IOCKOJIBKY YKa3aHHOE JIOJDKHOCTHOE JIMIIO HAJIENEHO 3a-
KOHOZATEIbHO COOTBETCTBYIOIIMMHU IIOJIHOMOYMSAMH, B €r0 (DYHKIMU BXOIUT
OIpeACIATh, CIACAYET JIUM MPUMEHUTDL NPEAINMCAHUC 3aKOHA B KOHKPETHOM CIIy-
Yae WM He CJIE/yeT.

Bo3moxHOCTS HapyIIeHHsT aKCHOMBI TipaBa Nemo iudex im propria causa B
TaKUX CIIy4yasx MpeJoTBpalnacTcsi Oiaaromaps JeHCTBYIOIIEH B ABCTpaINM aHI-
JIOCAKCOHCKOW IIPaBOBOM TpaaWLUM, OCHOBAHHOM, CpelU NPOYEro, Ha IIPaBo-
TBOPYECKOH JICSTENEHOCTH CYA€OHOM CHCTEMBI.

3aKoH 0 HaJore Ha JOXOMbI'"' COAEPIKHT HOPMBI, HANPABJICHHEIE HA PETY-
JMPOBAaHNE HAJIOTOOOJIOXKEHUsI B YCIOBUSAX MPUMEHEHHs TpaHC(EPTHBIX LEH, U
YCTaHaBIIMBAaeT OTBETCTBEHHOCTb 3a HapyllleHUe MpeanvucaHuii 3axona. Pac-
CMOTpPUM OCHOBHOM MOHATUWHBIN ammapar.

[onatne «cormamenue» (agreement) O3HAYAET JOOYIO ITOTOBOPEHHOCTH
WM CAEJIKY HE3aBUCUMO OT TOTO, SIBIISIFOTCS OHU ()OPMalIbHBIMH WIIH HET, IIPAMO
OTOBOPCHHBIMU HWJIKM MPEANOJaracMbiMu, U HE3aBUCHUMO OT UX IOpPlJIH'-IeCKOfI
JEHCTBUTEIILHOCTH.

[TonsTHE «MMYIIECTBO» BKIIIOYACT KaK ABMKMMOE MMYIIECTBO M HEIABHKH-
MOCTh, TaK M IpaBa TpeboBauus (chose in action) m ycnyru. llpu 3ToM TepMuH
«yCJIyTW» OXBaThIBAET KaK YCIIyI'M B COOCTBEHHOM CMBICIIE, TaK M repeaady (JIu-
LICH3UPOBaHNE ) UCKITIOUNTEIBHBIX IIPaB (HEMaTepHaIbHOTO aKTHBA).

CoracHO 3aKOHY, CCHIJIKA Ha «IPEIOCTAaBICHNE» U «IPHOOPETECHNUE» HMY-
mectpa'?’ BKIIOYAET TaKKe COrNIACHE Ha TPEIOCTABJICHNHE U IpHOOpeTeHue. ITo
03HAYaeT, YTO JOCTATOYHO HAJMYMsS COTJIAICHUS O MpEJMETe CAENIKH, YTOObI B
LEeNsIX HalIorooOJI0KeHHs Mepeaada UMYIIECTBa CUMTANach (PaKTHYECKUM IIpe-
JIOCTAaBJIICHUEM WM TpHoOpeTeHneM. Takoi IOAX0a TOBOPHT 00 OTOXKIECTBIIE-
HUM KOHCEHCYaIbHBIX U PEaIbHbIX CJICNIOK U YIPA3AHEHUN UX Pa3Induil B LHEmsIX

Haoroo60Kenus ' 20,

12 Income tax assessment act.

125 Brmiouaror mobyio (opMy «IIPEIOCTABICHH» H «IPHOOPETEHHMs», B TOM UHCIE IIy-
TeM TpPOJaXKH, MEHBI, apeH[bl, JIU3HHTA, AapPEHMBI-NPOJAKH, U TMPHOOpPETEHHE
(mpenocraBiieHue), Mody4deHue (nepenaydy), okazaHue (BBIIOIHEHHUE).

126 Hamomunm, uto KOHCEHCYaJIbHbIM IPU3HAETCS TaKOM JOTOBOP, KOTOPBIM CUUTAETCS
3aK/II0YEHHBIM C MOMEHTA JOCTI)KEHHUSI CTOPOHAMH COTJIACHS MO BCEM CYILECTBEHHBIM
YCIIOBHSIM JIOTOBOPA, B TO BPeMsI KaK AJIsl PU3HAHMS 3aKJIIOUEHHOCTH PEaabHOTO JIOTOBO-
pa, HOMUMO camoro (akTa JOCTHIKEHHS COIJIacus, TpeOyeTcsi akTUBHOE IOBE/ICHUE CTO-
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CcbllKka Ha BCTPEUHOE YIOBJIETBOPEHHUE «HA PACCTOSHUM BBITSHYTOU PYKH»
OT «IPEIOCTABICHUS UMYIIECTBA» O3HAYAET TaKyl0 CyMMY BCTPEUHOrO yAOBJE-
TBOPEHHS ', KOTOPYIO MOYHO OOOCHOBAHHO OXHJATh OT TAKOTO MPEIOCTABIIe-
HUSI, €CTM UMYIIECTBO ObUTO OBI MPEJOCTABIICHO MO COTJIANICHUIO MEXIYy He3a-
BUCHUMBIMU CTOPOHAMMU, )leﬁCTBy}OHlMMH «Ha pacCTOAHNHU BbITﬂHyTOfI PYKI».

CoruiacHo 3aKOHY, CChUIKA Ha BCTPEUHOE YAOBJIETBOPEHUE «HA PACCTOSIHUU
BEITSIHYTOH PYKH» B OTHOIICHHUH «IIPHOOPETEHUS UMYIIECTBa» 03HAYALT TaKyIO
CyMMy BCTPEYHOTO YIOBJIETBOPEHHS, KOTOPYIO MOXKHO OOOCHOBAaHHO OXHIATh
MOJIeXKAIIEH yIUIaTe 32 TaKoe MPUOOPETEHHE, €CIIU UMYIIECTBO ObLIO OBl MPH-
00peTEeHO O COTJIAIICHUIO MEXTy HE3aBUCHUMBIMU CTOPOHAMHU, JCHCTBYFOIUMHU
«HAa PACCTOSHUY BBITSIHYTOH PYKID» MEXKAY COOOI.

PezynuposaHue Haro0200610KeHUS 8 YCII08USIX MPUMEHEHUST
mpaHcgepmHbIX UeH

3aKOHOHaTeHbCTBO ABCTpaHI/ll/I OIpCACiIACT, 4TO B Cjlydac, Korjga HaJioro-
IJIaTCJIBINUK TPEAOCTABIISICT UMYIIECTBO MO BHCHIHEIKOHOMHYCCKOMY COIJia-
IICHUIO U HAJIOT'OBBIE OpPTaHbl, UMCIOIMUE CBECACHUSA O JII000H B3aMMOCBSI3H MEX-
Ay CTOpOHaMHU COIJIAIICHUS WU 00 MHBIX COOTBETCTBYOIINX O6CTO}ITCHBCTBaX,
HIPUAYT K 3aKJIIOUEHUIO, YTO CTOPOHBI COIVIALICHMS HE JIEHCTBOBAJIM «HA pac-
CTOSAHHUH BLITHHYTOﬁ PYKH» IpU NPEAOCTABICHUU HUMYIICCTBA U OXUAACMOC
BCTPEYHOEC yAOBJIIETBOPEHUE MEHBIIEC, YEM BCTPEUHOC YOOBJICTBOPEHUE «HA pac-
CTOSIHUM BBITSIHYTOM PYKH», TO BCTPEYHOE YJOBJIETBOPEHHME «HA PaCCTOSIHUM
BBITSIHYTOH PYKH» JOJKHO CUHMTATBHCS IOJIyYEHHBIM HAJIOTOIUIATENBIIUKOM, €C-
JIX1 HAJIOTOBBIC OpraHbl ONPEACIIAT, YTO JAHHOC MOJIOKCHUC 3aKOHA MPUMEHHUMO
K 9TOMY HaHOI‘OHHaTeHLH.II/IKylzg.

W3 sroro moioxxkeHuss 3aKOHA MOKHO CHEJIaTh HECKOJIBKO BBIBOIOB. Bo-
TNEPBBIX, HAJIOTOBLIC OpPraHbl HOJIKHBI 06J'IallaTb CBCACHUSIMHU O B3aHMMOCBA3aH-
HOCTHU JIMI WU WHBIMHU HOI[06HLIMI/I CBCACHUSAMMU. BO—BTOpLIX, HWMCHHO Ha YycC-
MOTPEHUE HAJIOTOBBIX OPraHOB OCTABJICHO ONPEACIICHUE TOTO, ,I[Gf/iCTBOBEUII/I CBs-
3aHHBIC JIMOA <«Ha PaCCTOAHUU BLIT}IHYTOﬁ PYKn» WIA HET. B-TpeTI:I/IX,

MOBE/ICHUE CTOPOHBI B MOJIb3Y BBIMOJIHEHUS yCIOBUI COTTIAIIEHHs, HAIIPUMEp, Nepeaayda
BEILlM Ha XPAHEHHUE, UM MOTy4YeHHEe CyMMBI 3aiiMa U T.II.

127 Pimeetcst B BUY KaK ACHEKHOE, TAK M HATYPAIBHOC BCTPEUHOE YIOBICTBOPCHHE.

128 AHamormuHOe TMPAaBHMIO ACHCTBYET, KOTJA HATOTOMIATENBIIHK BOODIIE HE MOTyUaeT
BCTPEYHOTO YJIOBJIETBOPEHHS WM MPUOOPETaeT UMYIIECTBO MO IIeHe OOIbIIEeH, HEKEIH
LIEHA «HA PAaCCTOSHHHU BBITSHYTON pyku». OUEBUAHO, UTO B TOCIEIHEM CIy4ae PacXOmbl
HAaJIOTOIIaTeNbIINKa HOPMUPYIOTCS PAMKaMH «HOPMAIbHOM LEHBD).
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HAJIOTOBBIC OPraHbl MIPUHUMAIOT PEIICHHE O KOPPEKTHPOBKE YCIOBHU CHCIKH B
LEJISX HAJOr000I0KEeHHUS.

CornacHoO aBCTPATUICKOMY 3aKOHONATENECTBY IMOHATHE «IH00as B3anMO-
CBSI3b» 3aBUCHUT HE TOJBKO OT HATMYUS KOHTPOJISI HJTK BJIQICHUS MTAaKETOM aKIUH.
B wacTtHOCTH, 3TO MOHATHE BKIIFOYAET:

(a) mpsiMOe WM KOCBEHHOE YYacTHE OJHOTO JIMIA B YCTABHOM KAITHTAJe
JIPyTOTO JTUIIA;

(b) HaxokJeHWe JUIl 1MOJ OOIIMM BIIQJICHUEM, HECMOTPS Ha OTCYTCTBHE
YyYacTHsl OJTHOTO JIMIIA B IPYTOM JIUIIC;

(C) BOBMOXKHOCTB OJIHOTO JIMIIA PHOOPECTH «UHTEPEC» B IPYTOM JIHIIC ITy-
TEeM:

[J CyIIECTBYIOLIETO ONIIMOHHOTO KOHTpaKTam;
[J  BO3MOXXHOCTU KOHBEPCHH UMCIOIIUXCS BEKCEIICH;
[J BIaJCHUSA KOHBEPTHPYEMBIMU PUBUICTHPOBAHHBIMU aKIHSIMU;

(d) HanmIgMe oOUINX AUPEKTOPOB;

(e) Hammaue oOITUX NCTIOTHUTENCH;

(f) yaactue B kaprene'*"

lNoHsimue KOHMPOJIs U Crlydau KOC8EHHOU 3auHmepeco8aHHOCMU

B pamkax 3akoHOnarenbcTBa ABCTpPAIMU TOHSTHE KOHTPOJIS SIBISIETCA
KITFOYEBBIM JIJISI OTIPEEeNIeHIs 3aBUCHMOCTH JIHII, a, CICOBATENBHO, IS pelle-
HUsI BOIIPOCOB O HAJIOTOOOJIOKEHUS TpU TpaHchepTHOM LeHooOpazoBaHuu. Co-
[JIaCHO 3aKOHY O 1<opnopaul/151x131 2001 r. moa TEPMUHOM «KOHTPOJIbY MOHUMA-
I0TCSI TAKUE B3aMMOOTHOUIEHHMSI, KOTJa OJTHO JIULIO MOKET ONPEJENIATh PELICHHUS,
MIPUHUMAEMBIE BTOPHIM JIMIIOM B OOJIACTH (PMHAHCOBOW W TIOBCEIHEBHOW ITOIH-
THUKH 3TOTO BTOPOTO JIUIIA.

Cne,uyeT 3aMETUTH, YTO OTHOLICHHA KOHTPAr¢HTOB, HC COOTBCTCTBYIOIIUC
MIPUHITUITY «BBITSHYTOW PYKW», MOTYT BO3HHKATh HE TOJEKO MEXIy apduimpo-

12 Y3BecTHO, UTO OOBIYHO BEIAEMAIOT OMIHMOH KO (HA MOKYTKY) ¥ MyT (Ha OCTABKY) HA
0a3UCHBIH aKTHB, T.C. MPEIMET TAKOrO OILMOHHOIO KOHTpakTa. Takum 0a3ucoM MOryT
OBbITb, B YACTHOCTH, LICHHbIE OyMaru, ToBapsl U T.1. OU4eBUIHO, TEPMHH KHHTEPEC) O3Ha-
YaeT B JAHHOM ClIydae JIOJIO (aKIUK) B yCTaBHOM KaIlUTaJIe WIIH JIOJII0 B TOBAPHIIECTBE.

139 310 eme pa3 MOATBEPKIACT BHICKA3AHHYHO HAMH PAHEE MO3HIMIO O TOM, UTO CIEAyET
pacuputs ct. 20 HK P®, rie rosoputcs 0 B3aMMO3aBHCUMBIX JIMLIAX, BKIIOYUB, B 4acT-
HOCTH, TaKHe IapaMeTpbl, KaK HaJW4ue O0LIMX AUPEKTOPOB, yYacTUe B IpyIIie JuL (IIpu
MEXIPYIIIOBBIX ONEPALMAX) U T.I1.

131 Corporations Act.
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BaHHBIMU JIMIIaMU. Tak, MOXKHO ITPUBECTH TPUMEDP, KOT/1a aBCTpalIiickas pupma
3aKynaja y He3aBUCUMOW MHOCTPAHHOW KOMIIAHHU IO 3aBBILIEHHON IIEHE ChIPbE
JUIS W3TOTOBJICHHS ITPOMYKIWH, KOTOpas 3aTeM 3TOH (upmoil mponaBanack aB-
cTpaiuiickoMy ad(UIMpOBaHHOMY JHUIy JAaHHOW MHOCTPAHHOW KOMIIAHHWHU IO
COOTBETCTBYIOLICH 3aBBIIIEHHOU LieHE. JIaHHBII IPUMEDP HarJsgHO IIOKa3bIBacT,
YTO «3aUHTEPECOBAHHOCTBY MPU COBEPILIEHUM CHEIOK MOXET HOCUTh KOCBEH-
HBII XapaKTep W UMETh CIOXKHBII MEXaHW3M pealn3aliH, YTO MOKET CYIIeCT-
BEHHO 3aTPyIHHUTH 0OphOYy (DHCKAIBHBIX OPraHOB C TPAaHCHEPTHBIMU IIEHAMH.
[IpuMeHUTETHHO K NPUBEACHHOMY CIIy4alo CIeIyeT OTMETUTh, YTO, 10 MHEHHIO
HaJIOTOBBIX OpPraHOB, Hayorootyiaraemasi 0a3a 1o Takoil C/eNKe JIO0JDKHa OBITh
CKOPPEKTHPOBAHA C LIENBIO YBEIUYEHHUS HATOTOBBIX MIIATEXKEH.

LuckpeyuoHHoOe norIHOMoYUe Harno208bIX Op2aHo8
rno OI'I,OGOGJ'IGHUI'O CyMMbl 8CMpeyHOo20 y@oenemsopeHu;v

PaccMOTpeHHbIE BBIIE MOJTHOMOYHS aBCTPAIMHCKUX HAJIOTOBBIX OPraHOB
MPUOOPETAIOT BCEOOBEMITIOIINIT XapaKTep M3-3a HaJU4YHsI HOPMBI, COTJIACHO KO-
TOpOH, €cl B CHIy JIOOBIX NPUYMH (B TOM YHCie HeJOoCTaTKa WHQOopMauuy,
MMEIOIICHCS Y HAIOTOBBIX OPTaHOB) JIOCTOBEPHOE ONPEEIICHNE CYMMBI BCTpEU-
HOTO Y/IOBJICTBOPEHHMS «HA PACCTOSIHUM BBITSHYTOH PyKH» 3a IPEIOCTaBICHHOE
WIN NPUOOPETEeHHOE UMYILECTBO HEBO3MOXKHO, IOJHOMOYMS O ONpEeNICHHIO
3TOil CyMMBI NPHHAUIEKAT HAJOTOBBLIM opranam' . IIpu 9ToM 06CTOATENBCTBA,
IIPYU KOTOPHIX HEBO3MOKHO ONpPENENUTh OOOCHOBAHHYIO PBIHOYHYIO IIEHY Ha
IIPEeAMET MPOBEPSEMOIl CIIENKH, 3aBUCAT OT KOHKPETHOTO Jiesia. B HopMaTuBHBIX
aKTax MPUBOJATCS CIEIYIOLINE IPUMEphl, KOI/la BO3MOXKHO HCIIOJNB30BaHHE
ONHUCAaHHON HOPMBI:

[] opraHu3anmusi OTpaciy JejaeT HEBO3MOXKHBIM CYIIECTBOBAHHE CO-
MOCTABUMBIX CJEJIOK, 3aKII0YAEMbIX «HA PACCTOSHUHU BBITSHYTOH
PYKH»;

[J He CyIecTBYET CHENOK «HA PACCTOSHUU BBITAHYTOH pyKU» € CO-
MOCTaBUMBIM KOJINYECTBOM MPEAMETA UCIIOTHEHHS;

[] HecMOTpsI Ha HAJMYUE CONOCTABUMBIX CJIIENOK, UX JETaJId HE pac-
KPBIBAIOTCS MJIM HE U3BECTHBI HAJIOTOBBIM OpraHaM.

ITpu 3TOM IaHHBIN NepevyeHb HE SBIISETCS MCUYEPIBIBAIONINM U IPUMEHUM
KO BCEM METO/IaM OTIpEICIICHNsI TPAaHC(HEPTHBIX LIEH.

132 TTpu 3TOM Takoe ONpeneTeHne TOMKHO TAKKE OCHOBBIBATHCS HA MPHHIMIIE «BHITAHY-
toii pyku» (1. 1.8 TR 97/20).
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JlaHHas 3aKoHOJaTeIbHAs HOpMa, 110 BCe BUAMMOCTH, CBs3aHa C MO3ULIUEN
ODCP, BblpaxkeHHON B ee oryere 3a 1979 r., roe roBopurcs: «.../JJoadcHo
umMemuvcs 8 U0y, YUMo YeHa «HA PACCMOAHUU 8bIMAHYMOU PYKUY He 8ce20d MO-
Jlcem Oblmb ¢ MOYHOCMbIO ONpedesend, U 8 MAKUX CUMyayusx Modxicem nompe-
608ambcst NOUCK 0OOCHOBAHHO20 NPUOTIUNCEHUS K HEU».

lMonHoMo4us Hano20o8bIx OpP2aHo8 Mo MPUHAMUIO peweHul
06 ymeHbLweHuUuU Hanoz2oobnazaemol 6a3bl Haro2onnamenbuuka

3aKOHOJATENBCTBOM ABCTpalIUU NPELyCMaTPUBAIOTCS MOJHOMOYUS Hallo-
TOBBIX OPI'aHOB 110 YMEHBIICHHIO HANOroo0maraemMoii 0a3pl HAJIOTOIUIATEbIINKA
Ha CyMMY, KOTOpasi, T0 MHEHHUIO HAaJIOTOBBIX OPraHOB, HE ObLIA OBI 1O PE3yNbTa-
TaM €€ KOPPEKTHPOBKH MO NPUYMHE TpaHC(HEPTHOTrO LEHOOOpa30BaHUsI BKIIIO-
YeHa B JI0XO0Jbl HAJIOTOILIATEIBINHIKA, €CIIH UMYIIECTBO ObIIO OBl MpenocTaBe-
HO 1O COMIANICHHIO MEXIy HE3aBUCHMBIMU JIMIIAMH, ACHCTBYIOINUMH «HA
PACCTOSIHAU BBITSIHYTOU PYKI.

WnentnyHas HOpMa JNEHCTBYeT B OTHOLIEHHH NPHOOPETEHUS] MMYIIECTBa,
KOIJla CyMMa BbIYETa MOJIHOCTBIO MJIM YaCTUYHO HE MPEJOCTaBIeHa HAJIOIOIlIa-
TEJIBIINKY, U TaKas CyMMa BbldeTa Oblna OBl IperocTaBieHa, ey IpHodpeTe-
HHUE MMYILECTBA MPOUCXOIMIO ObI MO COTJIAIICHUIO MEX/y HE3aBHCHMBIMU -
LaMH, JEUCTBYIOIUMH «HA PACCTOSHUH BBITSIHYTOH PYKH».

UHbopmayusi o cderikax, 3aK/IHOHEHHbIX M0 PbIHOYHOU UeHe,
U UHgbopmayusi o coersikax, 3aKmo4YeHHbIX MexAy He3asucuMbIMU fuya-
Mu

ABCTpanus B OTJIMYKE, B YaCTHOCTH, OT KaHajpl' ", IS CONOCTABICHHS C
MIPOBEPSIEMOM CIIEIIKOI MCIIONIB3YeT KaK WHPOPMALIUIO O CIENKaX, 3aKII0UEeHHBIX
10 PHIHOYHOM IIeHEe, TaK ¥ MHPOPMAIMIO O CAEJKAX, 3aKJIIOUYEHHBIX MEX]y He3a-
BHCHUMBIMHU JTUIIAMH, JCHCTBYIOIIMMHU «HA PACCTOSHHU BBITSHYTOW PYKH» IIO
aTolt crenke. CieqyeT OTMETUTbh, YTO 3TO TOCTATOYHO YIOOHBIM MEXaHU3M LIS
HAYHCIIEHUS JTOTIOIHUTEIHHBIX CYMM HAJIOTOB, ITIOCKOJBKY OOJIerdaeT MOUCK CO-
ocTaBUMON HMH(GOPMAIMK, HO M3 TOJIOXKEHHH 3aKOHOAATENLCTBA HE COBCEM
SICHO, KAKOBO COOTHOILICHHE 3TUX ABYX BUIOB MH(pOPMaIMH. J[pyrumu ciioBamu,

'3 Hanomunm, uro Kamaza He HCIONB3yeT MPUBS3KY K PHIHOWHOM IEHE, MOCKOIBKY
HCXOAUT U3 LEHbl CHENKH, 3aKIIOUEHHONH MEXAy JHIaMH, ISHCTBYIOUIMMH «HA
paccTosiHUM  BBITSHyTOH — pykw».  CremoBaTenbHO,  OTHAJaeT  HEOOXOAUMOCTh
YCTaHOBJIEHUsI HEKOW CpeJHEN BEJIMYMHBI HAa ONPENEICHHOM DPbIHKE, KOTOPOH SIBIIAETCS
PBIHOUHAS LIEHA.
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HUCxXoas u3 KaKOﬁ l/IH(l)OpMaIJ,I/II/I CJICAYCT ONPEAC/IATh HEHY «Ha paCcCTOAHUU BbI-
TSAHYTON PYyKW», KOTZA, CKaXKEM, UMEeTCsl MHPOpPMaINrs KaKk O PHIHOYHOW IIEHE
MpeAMETa C/ICNIKU, TaK U O CJACJIKE MEXIy HE3aBUCHMBIMHU JTHIIAMH, MPEIMETOM
KOTOPOH BBICTYTIaeT aHAJIOTHYHBIN ToBap (paboTa, yciayra) B cilydae, €Ciid ITH
JIBe IIeHbI oTinvatoTcsi. Ckopee BCEro, MPUOPUTET B UCIOJIb30BAaHUH OYIET OT-
JIaH TOW IIEHE, KOPPEKTUPOBKA B COOTBETCTBHH C KOTOPOH OyIET CHOCOOCTBO-
BaTh OJyYEHHIO MAKCUMAJIBHOMH CyMMbI HAJIOTOBBIX IUIaTexke >,

MemoOdki onpedeneHus UeH «Ha pacCcmosHUU 8bIMSIHYMOU PyKuU»

Kak 1 B mpo4mx cTpaHax, 3aKOHOJATEILCTBO KOTOPHIX PACCMOTPEHO B Ha-
cTosiieit pabote, B ABCTpaJIMu MPEIyCMOTPEHO UCIIOIb30BAaHHUE Psijia TPAIMIH-
OHHBIX METOA0B onpeueneﬂuﬂ LICHBI «Ha paCCTOﬂHl/Il/I BbITHHyTOI‘/II pyKl/I». O[lHa-
KO B OTIMYHAE OT HHBIX CTPaH B aBCTPAIHICKOM 3aKOHOJIATCIHCTBE
MPEAYCMOTPEHBI HOPMBI, COTJIACHO KOTOPBIM JIOMYCKAETCS YacTOE MCIOIb30Ba-
HHE€ METOJIOB, OCHOBAaHHBIX Ha OleHKe NMpuObuTu. Hamomuum, uto ODCP pexo-
MEH/IyeT MPUMEHSATh TAKUE METOMBI B MOCICIHIOK OYepeib, T.C. KOrja HEBO3-
MOXKHO WCIIOJIb30BaHUE TPAAUIIMOHHBIX METOAOB. I[Ipu 3TOM BO3MOXHOCTB
MPUMEHEHHs] KOCBEHHBIX METOOB OMPEIE/ICHHs [IEHBbI 3aBUCUT OT KOHKPETHBIX
00CTOSITENIBCTB JIeNIa U, B YaCTHOCTH, BKITFOYAET:

[J pacmpejescHUE T0XOI0B M PACX0J0B HA OCHOBE (1)opMym,1l
[J a”alM3 OTYETOB 00 aKTHBAX;
[] cMelIaHHOE NPUMEHEHHE METO/IOB;

35,
B

13 Tem He MeHee MOXHO KOCBEHHO CEIATh BBIBOJ O TOM, UTO MPHOPHTET GYJET MMETh
nH(OpMaIKsA 0 PEIHOYHOI LIeHe, HO MPH 3TOM OTOBapHBAETCS, YTO ITO MPABHUIIO ACHCTBY-
€T, TOJIBKO €CJIM CYILECTBYEeT OTKPHITHIH PBIHOK (open market). Ecau ero Het (wiu ero
HET OTHOCHUTENILHO OIPE/ICIEHHOr0 TOBapa, paboThI, YCIyTH), TO B KAUYECTBE CONOCTABHU-
Mo# uH(OpMaIMU NPUMEHAETCS LIEHA CAENKU MEXIy He3aBHCUMBIMHU TPETHHMH JIUIIAMH
(MM cleKa HaJoTOIIATENbIINKA C HE3aBUCHMBIM JIUIIOM).

133 [Ipu 3TOM 3Ty HOPMYITY MOrYT yCTAHOBHMTH KAaK CAMH HANOTOILIATE/BIINK M HAJOTO-
BBIi opraH (Hampumep, B cornauieHusx APA), Tak u Ha ocHoBe global formulary appor-
tionment, Kora BajoBOH NOXOA (IpUOBUIb) KOPIOpPALMU PACHPEAEIIETCS B COOTBETCT-
BUU C 3apaHee YCTAaHOBJIECHHOH (oOpMyINoi, cocTosmied M3 TaKUX IOKa3zaTelel, Kak
aKTHBBI, MPOJAXHU, YUCIEHHOCTh PaOOTHUKOB M T.II. Ilpm 3TOM ciiexyeT OTMETHTh, UTO
OOJCP npoTHBHUK ITPUMEHEHHS TI0 OTHOLICHHUIO K HAJOTOIJIaTENbIIMKAaM TaKoH, 3apaHee
YCTaHOBJICHHOM, (HOPMYJIbI, MOCKOJbKY OHa ((opmyna) He y4HUTHIBACT (AKTHUSCKUE
00CTOATENHCTBA KOHKPETHOTO [I€a, PaclpeielieHne, MPOU3BEIAEHHOE MEHEKMEHTOM
KOMITaHUH, ¥ phIHOYHBIE ycinoBus (1. 3.67 P. PykoBoactea OOCP).
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[1  Hexkoropble GOpMBI CpaBHEHHsI PUOBLIH, 32 UCKIIIOYEHHEM METO-
Jla pacrpeneneHus IpuobL u MeToga TNMM;

[1 Mapxy, HCUUCICHHYIO B IIPOIEHTAX OT MEPENpPOJaKHOHN IEHBI MITH
OT Pacxo/0B.

Crnenyer OTMETUTh, YTO B ABCTpaJiUM YCTaHOBJIECHBI MpaBMJIa KOPPEKTH-
POBKH HaylorooOnaraemMoii 06a3bl, B MAaKCUMAaJbHOW CTENEHH OPUEHTHUPOBAHHBIE
Ha TOJydeHHE OIO/UKETHBIX MJOXOJOB 3a CUET HAJIOTOOOJIOKEHUSI CYMMBI,
HEYYTCHHOW U3-3a TPUMEHEHHs TpaHc(epTHBIX IMEeH. B  dacTHoCTH,
YCTaHOBJICHO, YTO HaJIOTOBBLIC OpraHbl 6y}1yT MMPUMEHATHL KOCBCHHBLIC METObI
JUISL OTIPEJICNICHNS LICH «Ha PacCTOSHHUU BBITSHYTOH PyKH» IO TOH NPUYMHE, YTO
corocTaBUMoOl MH(oOpManuu B ABCTpaJIMM HEAOCTATOYHO, II0 CPaBHEHHIO C
«BO3MOKHOCTSIMU» B 3TOH chepe 3apyOekHbIx cTpaH (Hampumep CIIA).

ABCTpanuiickue HaJOroBble OpPraHbl CKJIOHSIOTCS K TIO3UIIMH, COTJIACHO KO-
TOpOH BBIOOp METOJAa 3aBHCUT OT (PAKTHYECKHX OOCTOSTENILCTB KOHKPETHOTO
nena. [Ipu 3TOM BBIOOp, B YaCTHOCTH, 3aBHCUT OT: 1) IPHPOIBI KOHTPOJIHpPYeE-
MBIX CIIEJIOK; 2) HaJW4Hs, JOCTATOYHOCTH M IOCTOBEPHOCTH MH(OpMaiuu; 3)
CTEIIeH! COMOCTaBUMOCTH KOHTPOJIHMPYEMOH M HEKOHTPOJIHMPYEMOH cnenok; 4)
NIPUPOJIBI M CTETIEHH HCIIOJIb30BAaHMS JONYIIEHUH TP MPOBEJCHUH PacdeToB.
ITpn 3TOM JOMyCKaeTcsl MCIOJIB30BAHNE HECKOJIBKHX METOI0B COBMECTHO WM
CMEIIaHHOTO MeTOo/1a (BKITIOYAIOIIETO JIBa UK 00Jiee METOJIOB).

MeTobl, OCHOBaHHBIC Ha OIICHKE MPHUOBLIM, IPUMEHSIOTCS B ClIydae ¢ Bep-
TUKAJIHO WJIM TOPU30HTAJILHO HHTETPUPOBAHHBIMHU TPYIIIAMH, a TAK)KE B CIIydae
UCTIONIB30BAaHMSI KOMILIEKCA aKTHBOB IIPU COBEPIIECHHWU Omepanuii (B TOM 4Hcie
HEMaTEepPHAIbHBIX), CIIOKHBIX TEXHOIOTHH M T.I. Bce 3T0 maeT ocHoBaHuWe Ui
IMUPOKOro MPUMEHECHHA METO/J0B, OCHOBAHHBIX Ha OLCHKEC HpI/I6I)IJ'II/I, T.C. MCTO-
J1a pacrpesieneHus mpubsLH 1 Metoga TNMM 'S,

CoomHoweHue agcmpasnuticko2o 3akoHa 0 mpaHcgepmHom
ueHoobpa3zoeaHuu U d8ycmMopPOHHUX 002080p08 06 usbexxaHuu
080UIHO20 HaroeooboxeHust 00xo008

ITpu coBepLICHNH TPAHCTPAHHYHBIX ONEPAlUil BOSHMKACT BOIIPOC U O IPH-
MEHEHHH JIByCTOPOHHUX JOTOBOPOB 00 M30€KaHMU TBOWHOIO HAJIOT0O00JIONKE-
HUS 10X0A0B. CleayeT OTMETUTD, YTO K MOJOOHBIM OTHOIICHHUSIM HPHUMEHSIOTCS

136 «B HpaKTH‘{eCKOﬁ ACATEIIBHOCTU HAJIOTOBBIX OPraHOB METOAbI, OCHOBAHHBIC HA IIpU-

ObLIM, MPUMEHSIOTCS IUPE, HEXKENU TPAJHLMOHHBIE METO/IbI, IIOCKOJIBKY 3TO Hauboiee
JIETKHI cr1oco0 BhIpe3aHust KycKa HaJIoroBoro «mnuporay. 13 xypaaina CFO Magazine/ by
Malcolm McLean.
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KaK TIOJIOKEHUSI aBCTPAJIMICKOTO 3aKOHOAATENBCTBA, TAK U COOTBETCTBYFOLIHIA
JoroBop. [IpHHIUNUANBHBIM OTJIMYMEM B UX NTPUMEHEHHUH SBJISIETCS TO, YTO HAa-
LUOHAIbHBIN 3aKOH MTPUMEHSIETCS [0 PEIICHUIO HAJOrOBBIX OPraHOB B CiIyyae,
€CIIM €CTh OCHOBaHHSI CUUTATh, YTO CTOPOHBI CIEIKH HE JEHCTBOBAIIM «HA pac-
CTOSTHUU BBITSHYTOW PYKH», B TO BPEMsl KaKk MEXIYHAPOAHBINA JIOTOBOP IIpHUMe-
HSIETCS B CIIEAYIONINX CITydasx:

a) MPEeIIpHUsITHE OJHOTO JIOTOBAPUBAIONIETOCS TOCYAapCTBA MPSAMO HIH
KOCBEHHO y4YacTBYET B yNPABJICHUH, KOHTPOJIE WM KalUTaJle IPEANPHUITHUS IPY-
rOro JJOrOBapHBaIOLIETOCs rOCYAapCTBa;

0) OHM M Te K€ JIMIA NPSIMO WIM KOCBEHHO YYacTBYIOT B YIIPaBJICHHH,
KOHTPOJIE UITU KalUTaje MPEINPHUITUSI OJJHOTO [OTOBAPUBAIOIIETOCS TOCYAAPCT-
Ba M NPEANPUSITHS IPYTOro A0rOBAPHUBAIOIIEIOCS TOCYAapCTBa.

Crnenyer OTMETHUTh, YTO €CJIM B JIIOOOM W3 3TUX CIIy4yaeB MEXIY JBYMs
IPEeIUPUATHSIME B UX KOMMEPUYECKHX WJIM (PMHAHCOBBIX B3aUMOOTHOILICHHSX
JIEHCTBYIOT YCIOBHUS, OTJIUYHBIE OT TE€X, KOTOPBIE UMEIU OBl MECTO MEXIY
JBYMsI MPEINPUATHIMH, ACUCTBYIOIMMH B TOJHON HE3aBUCUMOCTH JIPYT OT
JIpyra, TO Jr00as mpuObUIb, KOTOpas Morjia Obl ObITh HAYKMCICHA OJHOMY W3
STHUX MPENNPUATHH, HO U3-3a HAINYMS TaKUX YCJIOBHUI He ObUIa eMy HaduclIe-
Ha, MOXKET OBbITh BKJIOYEHA B MPHOBLIL 3TOTO MPEANPHUATHS U, COOTBETCTBEH-
HO, 00J10’KE€Ha HAJIOTOM.

OmeemcmeeHHOCMb 3a HapyWeHUe HOPM
0 mpaHcghepmHoM ueHoobpasosaHuU

OTBETCTBEHHOCTh 3a HECOOJIIOJICHHE HOPM O TPaHC(HEPTHBIX IIEHAX YCTa-
HOBIICHA B CT. 225 3akoHa, KOTOpas JEHCTBYET, KOTAa HAJIOroBas 0a3a Haloro-
IUTATENBIINKA YBEIHYMIACH B PE3YJIbTaTe €€ KOPPEKTUPOBKH HAIOTOBBIMH Opra-
Hamu. IItpad nHamaraercs B pasmepe 50% OT CyMMbI HEIOIIAUYCHHOTO HAJOra
U3-3a2 TPUMCHEHUS TPaHC(HEPTHBIX ILIEH MO CICIKaM, 3aKJIFOYCHHBIM C CIMHCT-
BEHHOUW WJIM OCHOBHOM IIETIbIO — HE TUIATHTh HAJIOTH FUTH IUIATUTH UX B MCHBIICM
o0peMe. DTa CTaBKa yMeHbIaeTcst A0 25%, eciau HaloTOIDIATENBIINK CMOXKET
000CHOBATh CBOIO TIO3UIIMIO IPUMEHEHUS TPAHCPEPTHBIX LIEH.

ITo uHbIM caenkam mTpad Hamaraercs B pasmepe 25% OT CyMMBI Hajora,
HEIOIUIAYeHHOT0 U3-3a TpaHC(epTHHIX eH. CTaBka ymMeHbmaercs 10 10%, ecou
HAJIOTOTIATEIBIINK CMOXKET 00OCHOBATH CBOIO MTO3UIIHIO.

YcraHoBneHHas cymMMa mrpada MoxeT ObITh yBenuueHa Ha 20%, ecnu Ha-
JIOTOIUIATENBIIMK MPEAMTPUHAMACT MEPhI MO BMEIIATCILCTBY B JCATCIBLHOCTH
HAJIOTOBBIX OPTaHOB C IENBI0 MPEIOTBPAIICHUS KOPPESKTHPOBKU CBOCH HAIOTO-
BOI1 Oa3kbl.
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Taxoke cieyeT OTMETUTb, YTO YCTAHOBIICHHAS CyMMa IITpada MOXKeT ObITh
ymenbinena Ha 20%, eclii HaJoroIIaTelbIIK 100pPOBOIBHO PACKPOET BCIO He-
00x0MMYyI0 HH(POPMAITHIO HAJOTOBBIM OpTaHaM IIOCIe TOTO, KaK OH OBLT M3Be-
IICH 0 MPHUOIIKAIOIIEHCs HaJOroBOM MmpoBepke; b0 Ha 80%, ecau HaoOTOIIA-
TEJIBIINK JOOPOBOJILHO PACKPOET BCIO HEOOXOJMMYI0 HH(OPMAIHIO HAJOTOBBIM
opraHaM 110 TOTO, KaKk OH ObUI M3BELIEH O NpHONIMKaroIeiics HaIOroBOW Mpo-
BEpKe.

CornacHo 3aKOHOJATENbCTBY HAIOTOBBII OpraH MMEET NPaBO CHU3HUTH CYM-
My mrpada Wi OCBOOOIUTH HAJIOTOILIATENbIIMKA OT ITpada YacTHYHO WM
noJHOCThI0. Hanpumep, Koria HaJlororuiaTeldbIIMK NPHIOKWI 000CHOBaHHBIE
YCHITHS, YTOOBI COOTIOCTH HOPMBI 3aKOHOATEIIECTBA O TpaHC(HEepTHOM 1eH000-
pasoBannu. OueBUIHO, MTOJO00HAST HOpMa MMeEeT OOJBIIe CTUMYINPYIOIMINN, He-
JKEJIM KapaTeJIbHbIA XapakTep.

PR

B nenom 3akoHOIATENHCTBO ABCTpPaJMU B OOJACTH PETyJIMPOBaHHS HAJO-
roo0JI0KeHUsI TPU TPaHC(HEPTHOM IIEHOOOPa30BaHMM MOCTPOEHO, KaK U B IPy-
TUX CTpaHax C aHIJIOCAKCOHCKOM CHCTEMOM IpaBa, ¢ yUYE€TOM CYIIECTBEHHOM
IIPaBOTBOPUYECKON (PyHKINH CYJeOHBIX OPraHoOB.

Tak, aBcTpanuiickas cyneOHas MpakTHKa BeIpadoTaia KOHLEIIHIO, COrac-
HO KOTOPOH peIIeHHE BOIPOCca O HEOOXOAUMOCTH KOPPEKTHPOBKH HAIOroodia-
raeMoi 0a3bl B Cilyyae MPUMEHEHHs] HAJIOTOIUIATENbIIMKAaMH TpaHC(EPTHBIX LeH
«JIOJDKHO OBITH B COOTBETCTBHMHU C MPUHIUIIAMHU PAa3yMHOCTH W CHPABEUINBOCTH,
a He ¢ cOOCTBEHHBIMH YOEKICHUAMH {HAJIOTOBBIX OPI'aHOB}; B COOTBETCTBHH C
MIPaBoOM, a HE ¢ CyOBEKTUBHBIMH NpHUYnHaAMHA. OHO HE JOJDKHO OBITH IPOU3BOIIb-
HbBIM U HCONPCACTICHHBIM, a JTOJ’KHO 6bITI) IIPAaBOBBIM U PETYJIAPHBIM. HpI/I 3TOM
OUYEBH/HO, YTO CUCTEMA KPUTEPUEB «PasyMHOCTHY, «CIIPABEAIMBOCTIY SIBIISETCS
pE3yIbTATOM AEATENEHOCTH CyJeOHOW CHCTEMBI, a HE 3aKpeIlUieHa B JCTalsiX B
JEHCTBYIOIIEM 3aKOHO/IATEIBCTBE.

BmMmecre ¢ TeM 3aKOHOM MpPENOCTABJICHO IPABO HAJIOTOBBIM OpraHaM IpH-
3HaBaTh ONpPEJCIICHHYI0 CYMMYy HeE TO/JeXanield BKIIOYEHHIO B JOXOJIBI JUIs
HaJIOrooOJIOKEHHs, WM MPU3HABATh TaKyld CyMMY MOIJICKAIICH BBIYCTY W3
HajiorooGJyiaraeMoii 0a3bl IPH YCIOBHH, YTO HE3aBHCHMBIC JIMLA HE BKIIOYHMIN
6bI TaKyrlo CyMMYy B JOXObI UJIU YYHUTbIBAJIA 6])1 JaHHYI0 CYMMY B Ka4€CTBE BbI-
qera.

Cremyer OTMETHTh, YTO, HECMOTPS Ha MPOTUBOpPEYHE PEKOMEHIALUSIM
O3CP u mpakTHKe APYTHX CTPaH B OONACTH PETYIMPOBAaHUSI HAIOTOOOIOKEHHS
NpU TPaHC(PEPTHOM 1IEHOOOPa30BaHMH, B MPAKTUYECKON NIESITENbHOCTH HAJIOT0-
BBIX OPTaHOB ABCTpaJIMM METO/bI, OCHOBAaHHBIC Ha OILEHKE NMPHOBUIN, TIPHMEHSI-
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IOTCS IIHMpPEe, HEXEIN TPaJulMOHHbIE MeTobl. IIpu 3TOM A comocTaBiieHHs C
KOHTPOJINPYEMOH C/ICNKOM MCHONb3yeTcsl KaKk MH(OpPMAaILUs O C/ENKaX, 3aKIo-
YEHHBIX T0 PHIHOYHOW IIeHE, TaK M MH(pOpMaUus O CAEIKax, 3aKIFOUYCHHBIX Me-
XKJly HE3aBUCHMBIMH JIMLAMH, AEHCTBYIOUIMMHU «HA PAaCCTOSHHUU BBITSIHYTOH py-
KID).

3aknouyeHue

AHanu3 3aKOHOJATENIbCTBA 3apyOEXKHBIX CTPaH M pekoMeHfannii OpraHu-
3allMi IO 3KOHOMHUYCCKOMY COTPYAHUYECTBY M pPa3BUTHIO JAa€T OCHOBAHHUE
YTBEpPXKIaTh, YTO MPH M3MEHCHHWH W JOMOJHEHUU COOTBETCTBYROMMX HOopM HK
P®, npu3BaHHBIX PETyINPOBATH HAJIOTOOOIOKEHHE B YCIOBHUAX TpaHCHEPTHOTO
[IeH000pa30BaHmsI, HEOOXOAUMO 00s3aTeIbHOE BHEAPEHUE B 3aKOHOAATEIHCTBO
PO oO0mmenpuHATHIX MEXIYHAPOJIHBIX TEPMHHOB, TAKUX KaK: MPHHLUI «BBITS-
HYTOH PYKH», «KOHTPOIUpPYEMasi CICIKA», «CBI3aHHBIC JIMIIAY», «HAIOTOBas BEI-
roja», «100pOCOBECTHOCTh HAIOTOILIATEIBIINKAY, «OOOCHOBAHHBIC YCHIIUS)
ap. Penenuust momoOHBIX MOHATHI B POCCHIICKOE 3aKOHOIATEIBCTBO MO3BOJIUT
MOBBICUTH 3PPEKTHUBHOCTh 3aKOHOAATEIBHBIX HOPM, MPEMATCTBYIOMINX YKIOHE-
HUIO OT HAJIOTOOOJIOXKCHHS C TOMOIIBI0 MaHHUITYJIHPOBAHUSA TPAHCHEPTHBIMU
meHaMu, U OyzeT elie OJHUM IIaroM Ha IyTH YHH(HUKAIUUA HOPM O TpaHCHepT-
HOM IICHOOOpPa30BaHUM C MEXKIYHAPOTHBIMH HOPMAaMH M 3aKOHOAATEIbCTBOM
3apyOCKHBIX CTpaH. B niemom st 3pPeKTHBHOCTH HOPMATUBHO-TIPABOBOM 0a3bI
TpeOyercss pa3paboTaTh JCTaNbHBIA MMOHATUHHBIN ammapar U Ha €ro OCHOBE
(hopMyIHpPOBAaTh KOHKPETHBIE HOPMBI 3aKOHA.

[Ipu pa3paboTke HampaBICHWII COBEPIICHCTBOBAHMSA HAJIOTOBOTO 3aKOHO-
JIaTeNIbCTBa HEOOXOJIUMO PAacCMOTPETh BO3MOXKHOCTH IUPOKOTO IMPUMEHEHHs
METOJIOB OTPEACICHUS PHIHOYHBIX [ICH, OCHOBAaHHBIX Ha OIICHKE MPUOBLIN, YTO B
POCCHICKMX yCIOBHSAX OTCYTCTBHS HWH(OPMAIMOHHBIX PECYPCOB O PHIHOYHBIX
LIeHax MO3BOJHT 3 (HeKTHBHEH OOPOTHCS € YKIOHEHHEM OT HAJIOTOOOJIOKEHHS C
HCIIO0JIh30BAHUEM TPAHC(HEPTHBIX LICH.

HopMbI 3aKk0HOAATENBCTBA O PErYIMPOBAHUH TPAHCPEPTHOTO IIEHO0Opa3o-
BaHUS CIICAYET MPUMEHATh HE3aBUCUMO OT HAJTHYHS IEIH YKIOHCHHUS OT yIIIaThl
Hanora. OHM JOJDKHBI TPUMEHSTHCS B JIIOOBIX CiIydasiX yCTaHOBIeHHUs (akTa
HapyLIEHUs NPEIIUCAaHUM 3aKOHOJATENIbCTBA U, B IIEPBYI0 OYEpElb, IIPU HApy-
IICHUY TIPUHIIATIA «BBITSHYTOW PYKI.

OcHOBaHHEM KOHTPOJIA YCIOBHHA COBEPIIAEMBIX YYaCTHHUKAMH CIEIIOK
(meH) momkeH OBITh (PAKT HANMYHSA «CBSI3EID» MEXIy KOHTpareHTaMu Kak C I10-
MOMIbIO YNPAaBJICHUA, KOHTPOJIA, TaK U IMYTEM Y4YaCTHA B KallUTaJIC APYT Apyra
WA CO CTOPOHBI TPEThETo Juma. [Ipu 3ToM BO3MOXKHO YCTAaHOBJICHHUE HOPMAaTHBA
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ydyacTus B KaluTaje, OJHaKo B OoJjiee yHHUBEpCAIbHOU (OPMYIMPOBKE, YEM ITO
npeaycmotpeHo cratbeil 20 HamoroBoro konekca. Ilpu coBeplieHCTBOBaHUH
3aKOHOJATEIhCTBA TAKXKE CIIEAYET YUUTBIBATh, YTO BO3SMOXKHBI CITy4aW KOCBEH-
HOW 3aMHTEPECOBAHHOCTH, KOT/Ia HE3aBHCUMBIE KOHTPAreHTHl He JCHCTBYIOT «Ha
PacCTOSHUU BBITSIHYTOH PYKH» C 1IEJbI0 MOJMY4YEHHs KaKUX-TH0O BBITOX OT TO-
CIEeAYIOUINX CIIENO0K, TPEThUX JIML WM MO0 MHBIM IMpUYMHaM. B Takux ciayyasx
OCHOBaHHMEM KOHTPOJIA JOJDKHO OBITH HE HAJIHYHE CBSI3W KOHTPAreHTOB, a HECO-
OJTI0ZICHNE TPUHIINIIA «BBITSHYTOH PYKI».

IIpencraBnsiercss nenecoodpasubiM  uckimodeHne w3 HK P®  monstus
«B3aUMO3aBUCUMOCTH», MOCKOJIbKY HE BCEr/a KOHTPAareHThl B3aUMHO 3aBUCST
Opyr oT apyra. bomee ymadHBIM TEPMHHOM SIBISIETCSI TIOHSATHE «CBS3aHHBIX
qury». [Ipu 3TOM MOHATHE «CBSI3aHHBIX JIMID) CIEIYET ONpPENeNTUTh, MCIONB3YS
y’K€ 3aKpeljieHHble B Pa3HbIX HOPMATHUBHBIX akTax P® ompeneneHus Takux
TEPMHHOB, KaK «acCOIIMAPOBAHHBICY, «a((UINPOBAHHEBICY, «3aBUCHUMEBICY,
«B3aMIMO3aBUCHMEICY, «3aHHTEPECOBAHHEIC JIMIIAY», a TAKXKE «IHIA, BXOIIIINC B
rpymiry Juip. Takod MoaxXo ] MO3BOJIHUT HE BHOCUTh U3MEHEHHUS B OOJBIIOE YHC-
JIO JCHCTBYIOLIMX 3aKOHOAATENbHBIX aKTOB, a TakXke OylIeT CrocoOCTBOBATH
YHUOUKALMK U TapMOHM3ALMH TOHITUIHOTO armapaTa pOCCHICKOro 3aKOHO/Ia-
TEJIbCTBA.

Crnenyer uckmounts n3 HK P® mpuBssky K peIHOYHBIM IIEHAM M BBECTHU
BMECTO Hee B TOM WJIM HHOM BUJI€ MOJIOKEHHUE O IPUMEHEHUH MTPUHITUIA «BBITS-
HYTOH pyKm». DTO, BO-TIEPBBIX, Oy/eT NpU3HAKOM Ipu3HaHus Poccueit mexmy-
HApOJHOTO CTaHAapTa B 00JIACTH PETYIMPOBAHUS TPAHCPEPTHOTO IICHOOOPa3o-
BaHUS W, BO-BTOPBIX, MPHUBEIAECT K OTKa3y OT HEOOXOIMMOCTH YCTaHOBIICHHS
PBIHOYHOM IIEHBI MpeMeTa CICIKU B KaXJIOM KOHKpeTHoM ciydae. [locnennee
BO MHOTHX CJIy4asiX MOXKET OKa3aTbCsl 3aTPYAHUTENIBHBIM, a IOPOIl U HEBO3MOXK-
HBIM W3-32 OTCYTCTBHSI aHAIOTHYHBIX CHCJOK WX JIAI. DTO MOXKET OBITh CIe[-
CTBHEM YHUKAIBHOCTHU IMPEIMETa CIACIKH, HCIOIb30BAHHUS JOPOTOCTOSIIETO HITH
HEMaTepHaJbHOTO aKTHBA MJIM MHBIX NPUYMH. BHenpeHue NpHHIUNA «BHITSIHY-
TOH pyKu» AAaCT IPaBOBOE OCHOBAHHUE UCXOIUTh U3 CONOCTAaBUMOI aHaJIOIMYHON
caenky (MHPOPMALINN) TIPU «KOPPEKTHPOBKEY» HAJIOTOBOW 0a3bl OMPEAEICHHOTO
HAJIOTOTIIATEIBIINKA.

W3noxeHHOe BHIIIE NPEIOKEHUE HE TOJDKHO 03HA4YaTh MOJHOTO OTKa3a OT
KaTerOpUN «PBIHOYHBIX [IEH», IIOCKOJIBKY MPY HAJHMYUH WHPOPMALUU O PHIHOY-
HBIX I[eHaX OHa OyaeT HambOoyiee MOCTOBEPHON BEIMYMHOHM, HCIIONB3YeMOH B
LeNAX HAIOT000I0KEeHHsI. BO3MOXHO HCIIOIB30BaHNE PHIHOYHBIX IIEH HApSIY C
LIEHAMH, UCTIOJIb3YEMBIMH HE3aBHUCUMBIMU KOHTpAareHTaMH, HO IPU TaKoM MHOJ-
X0/1e He0OXOIMMO Ha 3aKOHOJATEIHHOM YPOBHE ONPEACIUTh NPUOPHUTET OAHOM
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nH(OpPMALIMU HaJ APYTrOH, WIM YCTAaHOBUTD MOPSIOK €€ MPUMEHEHHS B 3aBHCH-
MOCTH OT KOHKPETHOTO CITydasl.

Taxke HEOOXOAWMO JOTIOJHHUTH HAJOrOBOE 3aKOHOAATEIbCTBO IOHATHEM,
3aKpEIUIEHHBIM MHPOBBIMH CTaHIAPTAMHU: «KOPPEIHPYIOIEH KOPPEKTHPOBKU
HaJIOroBOW 0a3bl KOHTPAreHTOB, KOT/a 32 KOPPEKTUPOBKOI HayoroBoil 0a3bl
OJIHOTO M3 YYAaCTHHUKOB CIEJKH, UCIIOJB3YIOMHNX TpaHC]epTHOE IIeH000pa3oBa-
HHE, JIOJDKHO CJIEJOBaTh COOTBETCTBYIOINEE M3MEHEHHE HAJIOTOBOM 0asbl ero
KOHTpareHTa. B MpoTHBHOM cilyuae OyAeT COXPAaHITbCS HEPaBHOE IOJOXKEHHE
HaJIOTOIUIATENIBIIMKOB U HEPaBHAs 3alllMTa rOCYAapCTBEHHOW U YaCTHOH (OPMBI
COOCTBEHHOCTH, W IIPU 3TOM OJIHA M Ta K€ CyMMa OyJIeT MoJIBepKeHa IBONHOMY
HaJIOT0O0JIOKEHUIO.

ITpu coBepIIeHCTBOBAHNH HOPM POCCHHCKOTO 3aKOHOJATENbCTBA O PETyIH-
pOBaHHK TpaHC(HEPTHOro LEHOOOPa30BaHMs IPEICTABISIETCS LEleCO00pa3HbIM
BHEJ[PEHHE B POCCHHCKOE MPABO IOHSTHUS COTJIAIICHNH O MpeBapUTEIbHOM YC-
TAHOBJICHUH II€H, KOTOPBIE MPEIyCMaTpUBAIOT NPEABAPUTEIbHYIO (10 coBepIle-
HUSI KOHTPOJIUPYEMBIX CIEIOK) pa3paboTKy YETKHX KPUTEPHUEB JUI yCTaHOBIIC-
HUSI TPaHC(EPTHBIX 1IEH M0 COBEPIIAEMBIM CJ/IeNIKaM Ha onpeeneHHoe Bpems. K
TaKUM KPHUTEPHUSIM OTHOCSTCSI TPUMEHUMBII METOJ IEHOOOpa30BaHUsl, COIMOCTa-
BUMBIC CHENKH (JMIa), BO3MOXKHBIC «KOPPEKTHPOBKWY», MOMYIIEHHS OTHOCH-
TeJIbHO OyAymux coObITHH M T.I. Takue coriameHus MOTYT JaTh HAJIOTOIUIa-
TEJIBIINKY OIpPEJNIENICHHYI0 CTaOMJIBHOCTh M YBEPEHHOCTh B O00BEME €ro
HaJIOTOBBIX OOS3aHHOCTEH M TMOPSJKE WX HCIOJIHEHMS, T.€. MCKIIOYCHHE He-
000CHOBaHHBIX MPOBEPOK CO CTOPOHBI HAJOTOBBIX OPTaHOB B CIy4dae BBIIOJIHE-
HUSI yCTIOBUH COTJIAIICHUSI.

OTBETCTBEHHOCTH 32 HAapyILIEHHE HOPM 3aKOHOJATENILCTBA O TpaHCchepTHOM
LIEHOOOpa30BaHUN JOJKHA HOCUTD MPEUMYILECTBEHHO CTUMYJIMPYIONIMH Xapak-
Tep. XOpoIIuM NMPUMEPOM B 3TOM OTHOIICHHWH SIBJIAETCS KaHA/ICKOE 3aKOHO/A-
TENbCTBO, KOTOPOE JIOIYCKAaeT HEeNpUMEHEHHe OTBETCTBEHHOCTH (uTpada) B
OTHOLICHUH HAaJIOTOIJIATEINBIIUKA, €CIH HaJOTOILIATENBINNK CYUTACTCS MPUIIO-
KHMBIIMM 00OCHOBaHHBIE YCHJIMS JUISl OTNPENICIICHNSI U UCTIOJIb30BAHUS IICHBI «HA
PacCTOSTHUM BBITSHYTOH PYKI».

B nensx ynpomeHus: ¥ yHopsao4eHHs IEATEIbHOCTH HAJIOTOBBIX OPTraHOB
npu G6opsde ¢ TpaHCHEPTHBIM IIEHOOOPAa30BaHUEM CJIEAyEeT BBECTH HOpPMY 00
OTJETIbHOM Y4YeTe KOHTPOJIMPYEMBIX ONepanuii ¥ NMpeAcTaBICHHH HaJoroIlia-
TEJIBIINKOM OT/AENBHON OTYETHOCTH 1O HUM. B0O3MOXHO, HEOOXOANMO BBECTH
00513aHHOCTh HAJIOTOIUIATEIBIINKOB MO 3alOJHEHUIO CIEUAIbHON (OPMBI OT-
YETHOCTH WJIM NPEACTAaBICHUIO ONpaBIaTEIbHON JOKYMEHTAIIUU COTJIACHO Iie-
pEUHI0, IPEyCMOTPEHHOMY B 3aKOHO/IATEIbCTBE.
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Haxkosnern, Hy’)KHO OTMETUTh, YTO PELENIUI0 HOPM HHOCTPAHHOTIO NpaBa B
poccuiickoe 3aKOHOJATENbCTBO CIEAYeT IMPOU3BOJUTH KpallHE akKypaTHO U C
HEOOXOAMMBIMHU MOIU(UKALMIMU. Henb3s He yunThIBaTh, 4TO, BO-TIEPBHIX, Poc-
cHsl SIBISIETCSl CTPAHONW KOHTHHEHTAJIBHOTO IIpaBa, TIE BO3MOXKHOCTH CYJOB B
00J1acTi NPaBOTBOPYECKOM NESTENLHOCTH SIBIISIIOTCS KpaliHE OrpaHHMYCHHBIMH,
U, BO-BTOPBIX, TPAJULIUUA HOPMOTBOpUYECTBA B PD CyIIeCTBEHHO OTIMYAIOTCS OT
WHBIX CTpaH. JI POCCHHCKOTrO 3aKOHOIATENBCTBA XapaKTEPHO CTPYKTYPHO-
JIOTHYECKOE IIOCTPOCHHUE HOPM, C MAKCHMAaJIBHO BO3MOXHBIM HCKIIOUCHHUEM
OIICHOUYHBIX CYXKICHUH M BO3MOXXHOCTU PACIIMPUTENBHBIX TPAKTOBOK, YTO Xa-
PaKTEpHO JUISl CTPaH «OOILIETo IpaBay.
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