3. MaTtepuanbHo-NpaBoOBble acneKTbl
paccMoTpeHus gen B obnactu
KOpPNopaTUBHbIX OTHOLLUEHUW

AHan3 NpaBONPUMEHUTENEHON MPAKTHKN B 00IAaCTH KOPIIOPAaTUBHOTO YII-
paBieHUs] HEBO3MOXKEH 0e3 pacCMOTpPeHUs Hanboee TUIMYHBIX CIOPOB B ATOU
obnacTH.

Kak ormeuaer B. @. SIkoBneB, KaTeropuu Jes MEHSIOTCSI B 3aBUCUMOCTH OT
XapakTepa SKOHOMUYECKUX TPOLECCOB, IPOUCXOSINUX B cTpaHe. Eciu B Havaie
90-x TT. OBLIO MHOTO JIeNI O MPU3HAHWW HENICHCTBUTENFHBIMHA aKTOB TIPHBATH3a-
MY, TO B HACTOSIIIEE BPeMsl TAaKUX CIIOPOB yke HemHOTo (SkoBner, 20026). He-
00XOJJIMO OTMETHUTB, YTO €CII JJO HACTOSIIEr0 BPEMEHHU MPEAMETOM OOJIBbIINH-
CTBa pa3dMpaTebCTB B apOUTPaXKHBIX CyAax OBUIM CIIOPHI B 00JIACTH HAJOTOBBIX
MIPaBOOTHOIIEHUH ¥ Jiesla 0 OaHKPOTCTBE, a CHOPHI B 00JaCTH KOPIIOPATUBHOTO
YIpaBJIEHUsI COCTABIISUTH HEOOIBIIION MIPOLEHT, TO B IIOCIIETHIE JIBA T0/1a KOJIHYe-
CTBa CHOPOB B 00JIACTH KOPIIOPATHBHOTO YIPABJICHUS CYIECTBEHHO BO3POCIIO
(cwm. TIpunoxenue 1).

Criopbl, BO3HUKAMOIINE M3 TPAKAAHCKUX MPABOOTHOIICHHH, yBEIHYHINCH
Ha 2 % x 1998 1., a ciopbl, BO3HUKAIOIINE U3 aIMUHUCTPATUBHBIX IIPABOOTHOIIIE-
Huii —Ha 77, 1 % (BUAMMO, B CBSI3M C BBEJICHHEM B JielicTBUE yacTH nepBoil Ha-
soroBoro kojiekca P ¢ 1 suBapg 1999 r.). Cpeau crnopoB, BO3HUKAIOUIUX W3
IPaXAaHCKHUX NTPABOOTHOLICHUH, IOMUHUPYIOT CIIOPHI, CBSI3aHHBIE C HEUCIIOJIHE-
HHUEM WM HEeHa [IeKAIUM UCIIOTHEHUEM 00513aTeNbCTB Mo JoroBopam (41,7 % B
ob1ei macce e, xots B 1995 1. onn cocrasisumn 57,1 %). Criopsl o pacyeram
cocTaBisiioT 83 % Takux jgein. Cropsl O MpU3HAHUU TpaBa COOCTBEHHOCTH BO3-
pocnu Ha 47,8 %'.

B 2001 r. Ha paccMoTpeHre apOUTPaXKHBIX CYJ0B TOCTYITHIIO OKOJIO 750 ThI-
Csu 3asBJICHUH, 8 pACCMOTPEHO C BBHIHECEHHEM Cy/IEOHBIX pelleHui okoio 640
ThICSIY fen. Ecnu paHblie y Hac aOCOMIOTHO Mpeoliafaiy rpakJaHCKue Jena 1
OBUIO CPaBHHUTENHFHO HEMHOTO aJMHHUCTPATHBHBIX, TO €CTh CIIOPOB MEXIY
MIpeANpUHUMATENSIME B TocyaapcTBoM, To B 2001 T. MX 4YMCIIO BBIPOBHSUIOCH
(mpumepHo 1O 50 %).

Cpenu TpaxIaHCKUX JeN NpeoOnafaloT Jeia, CBI3aHHbIE C HapylleHHEM
JIOTOBOPOB, C MIPUMEHEHHEM Mep 3allIUTHl U Mep OTBETCTBEHHOCTH IMPOTHB JIUII,
HapyUIAIOMINX 3aKII0OYEHHBIE JIOTOBOPBI. 3HAYUTEIHHOE KOINYECTBO JIeJI COCTaB-

! UcTOYHUK TaHHBIX — 0030p MPAKTUKU apOUTPaKHBIX CyIoB B: “YKypHan Iuis akiuoHe-
poB”, 2000, Ne 3, c. 28.



JISIFOT Jiefia 0 OaHKPOTCTBE, IPUYEM 3TO YHCIIO C KaX/IbIM TOJOM yABauBaeTcs (B
2001 . B apOuTpakHblie cyapl moctynuio ceeiiie 56000 men o 6ankporctse). Uto
KacaeTcsl PaKAaHCKHX JIeJl, TO 3TH JieJia Ype3BbIYaiiHO MacIuTaOHbl. ApOUTpax-
Hble cynbl paccMorpenu B 2001 r. uMyiiecTBeHHbIX TpeOoBaHHI Oojiee YeM Ha
550 mupa pyOnel, mpuyeM 3HaYMTEIbHAS YaCTh 3TUX TPeOOBaHUI ObLIa YIOBJICT-
BOPEHA, pEIICHUIMH apOUTPaKHBIX CYOB ObLIO B3bICKaHO cBbitie 200 Mipa pyo-
neil B mone3y UCTHoB. Cpeay aqMUHUCTPAaTUBHBIX CIIOPOB MMEIOTCS Jefa KaK 1o
HCKaM TOCyIapCTBEHHBIX OPraHOB K MPEANPHHUMATEISIM, HallpuMep, HaJOTOBOH
CITy OBl K TIpeIIPHHAMATEISIM, JOIYCTHUBIINM HaJIOTOBOE IIPAaBOHAPYILIEHHE, KaK
U TIpeJIpUHUMaTeNe K ToCyJapCTBEHHBIM OpraHaM (4alie BCero K HaJOTOBBIM
opranam o0 OCHapHBaHHU 3aKOHHOCTH MX peureHuit). B 2001 r. ymciao uckoB
IpeANpHHUMATeNIel, KOTopble 00)KajoBaly, IT0 UX MHEHHUIO, HE3aKOHHBIE perie-
HUSI HAJIOTOBBIX OPTaHOB, yBenu4miioch Ha 36 %. IIpudem 67 % 3TUX HCKOB K Ha-
JIOTOBBIM CIy’)k0aM apOMTpaKHBIMU CyJaMu OBUTH YIOBJIETBOpeHbI (SIKoBies,
2002a).

Kak ormeuaer O. Ko3biph, kora peds ST O MPUMEHEHHU CPEICTB Cyae0-
HOM 3aIIUTHI ITPaB U 3aKOHHBIX HHTEPECOB aKI[MOHEPOB, TOHATHO, YTO B IIEPBYIO
o4epesib U B HAaHOOJBIIEH CTETIEHH 3TO OTHOCUTCS K aKIIMOHEpaM MEHBIIMHCTBA.
AKIIMOHEPHI, 00Nagaronue OOJIBIIMHCTBOM aKIHi, MOTYT IOCTATOUYHO d(PQeK-
THUBHO 3alllMIIATh CBOM MPaBa MOCPEICTBOM “IPOBE/ICHHs” PELICHUI Ha 00ueM
coOpaHuM, a TakXkKe yepes JIHLl, N30paHHBIX UMU B OpTraHbl yIpaBieHus. B 1o xe
BpEMsi, €CJIM Pedb UJIET O NPECEYCHUH JISHCTBUI yIpaBlIeHIIeB 00IIeCTBa, HAHO-
CSIIMX eMy YOBITKH, 00paTHTBCS B CYJl C TpEOOBAaHHEM O TIPHU3HAHUH C/ICIOK He-
JEHCTBUTECILHBIMU MOXET JIF0OOH aKIIMOHEp, B TOM YHCIIC M HUMCIOIIUI KOHT-
ponbHBIN naker akuuil. CyneOHO-apOUTpakHasl IPaKTHKa [0 BOIIPOCAM aKIHO-
HEpHOTO TpaBa JINIIb Hadasla GopMHUPOBAThCS, IIO3TOMY OHA HE BCErla JaeT J10C-
TaTOYHBIN MaTepHall AJIs BEIBOJOB O CY/IE€OHOM TOJIKOBAHUU T€X MJIM MHBIX CIIOXK-
HBIX WJIM CTIOPHBIX MTOJIOKEHHUI aKIIMOHEPHOTO 3aKOHOAATENECTBA. MHOTHE CIIOP-
HBIE CUTYyalllH ellle He YCIEIN CO3PETh U CTaTh NPEIMETOM CyAeOHOr0 paccMOT-
peHust 0O He TMPOILIA BCEX €ro CTaIHii’.

> 0630p npoGnems! k koHITYy 1999 rona cm. B: Kossips, 2000. ABTOp A€TaIbHO aHATH3HPY-
eT psan nonoxeHuit 3axoHa “O0 aKIMOHEPHBIX 0O0IIECTBaX’’, KOTOPBIE MOTYT MCIOJB30-
BaThCs aKIMOHEPaMH JUIsl Cy[eOHOH 3aIlUTHI CBOMX IIPaB M MHTEPECOB: 1) o0xaoBaHHe
peureHuit o0mero coOpaHust akKIMOHEPOB U APYTUX OPTraHOB YIPABIECHHS AKIHOHEPHOTO
o01ecTBa; 2) MCKHU O MOHYXKICHHH 00IIECTBAa IPOU3BECTH BBIKYII aKIUH B CIIyJasx, KOT-
Jia TIPaBO Ha BEIKYTI MOSBILIETCS Y aKIMOHEPa B COOTBETCTBUH C 3aKOHOM; 3) B3BICKAHHE
B IOJIB3Y O0IIECTBa YOBITKOB, IPHYMHEHHBIX €My [0 BHHE €r0 PyKOBOAMTENEH OO0 Apy-
TOTO XO3SIMCTBEHHOTO TOBApHIIECTBA MM OOLIECTBA, KOHTPOIUPYIOIIETO €r0 JesTellb-
HOCTB; 4) HCKH O HEICHCTBHUTEIBHOCTH KPYITHBIX CHENOK, COBEPLICHHBIX B HapyIICHHE
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Heo0xonnMo Takke 3aMeTUTh, YTO aBTOPBI HE MCIIBITHIBAIOT MJUIIO3UI B OT-
HoureHny Havyasmierocst B 2000-2002 rr. “peMoHTa (acagoB” MHOTHX KPYITHBIX
KOpIIOpaluil B IIaHe yIy4IICHUs KOPIIOPAaTUBHOTO yrHpaBieHus (‘“KOIeKCHl Kop-
MOPAaTUBHOTO YIIpaBieHUA , “HEe3aBHCUMBIE TUpeKTopa”, “oTAensl mo pabdore ¢
aKIMoHepaMu”’, o0ecIeyeHre “Ipo3payHoCTU” U T. I.). ITOT “PEMOHT”, 1O Beel
BUAMMOCTH, HOCUT IPEUMYIIIECTBEHHO KOCMETUYECKUH XapaKTep, He 3aTparusas
TOM CUCTEMBI OTHOILEHUM, KOTOpasl CIOXKWIACh B POCCUNCKOM KOPIIOPaTUBHOM
cektope B 90-x rr. Takas cuTyalus cBA3aHa IIPEXkAE BCETO ¢ omcymcmeuem ge-
COMbBIX NPEONOCHIIOK OJIs PEAIbHBIX 2NYOOKUX cO8U206 6 OanHOU chepe (TIPSKIC
BCEro B KOHTEKCTE MPOOJIEeMBI PaBHOTO OTHOILIEHHS KO BCEM aKIMOHEpaM U IIpaB
aKI[MOHEPOB) — MPEAIIOCHUIOK B CTPYKTYpE COOCTBEHHOCTH U KOHTPOJIS, B cepe
UCTOYHUKOB (DMHAHCHPOBAaHMUs, B OOJIACTH CXeM “‘OpraHu3anuu OusHeca”, BO
BHEIIIHEH 110 OTHOIICHUIO K KOPIOpauusaM cpeie (HaJloTH, MOJUTH3NPOBAHHBIN
CENIeKTUBHBIN HHPOPCMEHT U T. 11.).

B Hacrosiee BpeMs CyIIECTBYeT elle OJMH HEMaJIOBAXHBIH (hakTop,
JICHCTBYIOILUH B I10JIb3Y BBILICIIPUBEACHHOIO yTBEpKAcHUs. B Poccuu nepeona-
YaJbHBIA WHTEPEC K KOPIIOPATHBHOMY YIPABICHUIO OOBEKTUBHO BO3HUK JIMIIb

YCTaHOBJIEHHOTO NOPSAKA; 5) UCKH O IPH3HAHUU HEAEHCTBUTEILHBIMH CIIETIOK, B KOTOPBIX
HMeeTCs JIEMEHT 3aMHTEPECOBAaHHOCTH JIMII, OKA3bIBAIOIINX BIIMSIHIE HA BEACHUE IeT 00-
mecTBa; 6) HCKH O B3BICKAHHUN € 00IIECTBA CyMM JIMBHUAEH/IOB; 7) HCKH B CBSI3U C HapyIle-
HHUEM IIpaBa aKIHOHepa Ha MH(OPMALUIO, TOCTYI K KOTOPOH HPEeayCMOTPEH 3aKOHOIa-
TenbcTBOM. Ha3BaHHBIE CpeicTBa 3alIUTHI AKIIMOHEPOB IIPEIIIOIaraloT oopalieHue ¢ uc-
KOM K OOIIEeCTBY WM B 3amuTy obmecTsa. KpoMe Toro, akimoHeps! HMEIOT ITpaBo Ha 00-
palieHre ¢ HCKOM K JepKaTelio peecTpa oOIecTBa, eciu JepKarelb peecTpa, ocymiec-
TBIISISL CBOM (DYHKITMHM C HapyIICHUEM 3aKOHOAATENbCTBA, yIIEMIISIET IIpaBa aKkIHoHepa.
[lepeuucneHHble CpeACTBA 3aLIUTHL HA IPAKTUKE UCIONB3YOTCS HepaBHOMEpHO. [IpakTu-
YECKH HE BCTPEUArOTCS UCKU, CTOSIIMUE B IEPEUHE HA BTOPOHl U TpeThel No3uuaX. JTO He
O3HAYaeT, YTO PYKOBOJHUTEISIMU aKIIMOHEPHBIX OOIECTB HE COBEPIIAIOTCS ACHCTBHS, IPH-
YHUHSIONME YOBITKH akInoHepHOMY obmiecTBy. Tak, mpu paccmoTpenun ucka OAO “Me-
JMIHCKas cTpaxoBast kommanus “HUurtep-komec” k 3A0 “ABuaxommanus “UIJI” apout-
PaXHBIM CYJOM OBLIO YCTAQHOBJICHO, YTO “AeiCTBHS BHOBH M30pAaHHBIX PYKOBOIHUTENCH
3AO npuHOCAT YOBITKU M aKIMOHEPHOMY OOIIECTBY, 1 akiuonepam” (Bectaux Bricmero
Apbutpaxknoro Cyna PO, 1999, Ne 6), orHako ucka 0 BO3MENIEHHN YOBITKOB 3asBJICHO HE
0b110. B omyGnikoBanHO# cyneOHOI IpakTHKE HE yNaloch OOHAPYKUTh HE OJHOTO HMCKa
B CBSI3H C HapyLIEHHEM IIpaBa aKkIoHepa Ha nH(opManuio. Bmecre ¢ TeM Hempenocras-
JICHUE aKIHOHEPY BO3MOXHOCTH 03HAKOMHTHCS ¢ MH(OpManuel n MaTtepHanamu, o0s3a-
TEIBHBIMH JUIS TIPEIOCTABICHUS aKIIMOHEpaM IIPU IMOATOTOBKE K IPOBEACHHIO OOIIETOo
coOpaHUs aKIMOHEPOB, MOXKET IOCIYXKUTh OJHAM U3 OCHOBAaHUH HMCKa O NPU3HAHUH pe-
IIeHHs 00IIero coOpaHust HeJJeHCTBUTEIBHBIM.

* [loppo6Ho cM.: Pagsirun, Cunopos, 2000; Pansrus, 2002.

89



[0 OKOHYaHUU MaccoBod mpuBatu3anuu 1992-1994 rr., XoTd 3HAUUMOCTH J0JI-
TOCPOYHOTO XapakTepa MpodIeMbl AT POCCUHCKUX MPEeNIpUATHH 0co3HaBaIach
PAIOM SKOHOMHUCTOB U FOPUCTOB U paHee. 3akoH “O0 aKIMOHEPHBIX 00IIecTBax”’
(Ne 208-@3 ot 26 mexadpst 1995 1) cTan BaXHOU MPaBOBOM BEXOM, OMHAKO MOXK-
HO YTBEPKAaTh, YTO MPUKIIAJHON XapaKTep AUCKYCCHS O KOPIIOPATHBHOM YIIPaB-
JIeHWH (TOYHee — O IMCKPUMHHAILIMY TIpaB ayTcainepoB) mnpuobpena Ha ¢oHe u
o uroram ¢pouaoBoro oyma 1996—-1997 rr. Hanbomnee u3BecTHbIC KOHGIUKTHI TO-
ro Bpemenu (“Hosopsckuedreras”, “FOKOC”, “lOranckuedreras”, “Camapa-
Hedreras”, “TlypHedreras”, “Cunanko”, “Hocra”, “Bapreranedreras”, “UepHo-
ropHeTh”, BEIKCYHCKHI METATHUECKHIA 3aBOJl, MarHUTOrOPCKUI METaJTypril-
YyecKuil koMOuHaT, banTuiickoe MOpPCKOe MapoXonCTBO, JICHMHTpaJACKUi MeTa-
JUYECKUH 3aBOX, AKPOH, MHOTHE KOMIIAHUH CBSA3H U 3JIEKTPOIHEPTETUKU U Ip.)
CTaJId CUTHAJIOM O MacCOBOM M XPOHHYECKOM Xapakrepe mpoliemsl. ['eHeparo-
POM JMCKYCCHU B 3HAYUTEIbHOW Mepe CTald WHOCTPaHHBbIE MOPTQEIbHbIC WH-
BECTOPBI, €le HEIPUBBIYHBIE K CTAaHAAPTaAM POCCUICKON KOPIIOPATUBHOM KYJIb-
Typsl. ®uHaHCOBBIN Kpu3uc 1998 I, BBI3BaB HOBYIO BOJIHY U HOBbIE HHCTPYMEH-
TBI TIepepacIpeesieHls] COOCTBEHHOCTH, JHIIb YCHJIHI OCTPOTY AHUCKYCCHH.
[Ipexae Bcero 3To MpOU30ILIO 3a CUET U B XOZ€ YCUIICHUS UMYIIECTBEHHBIX I10-
3ULUH MEHEeKEePOB U IPUX0/ia B POCCUHCKIE KOMITAHIH HOBBIX aKIIHOHEPOB, Jie-
IIEBO MEPEKYIHUBIINX MAKEThl aKIMi B TOCTKPU3UCHBINA EPHO]I.

B Hacrosiiee BpeMs, TeM He MeHee, MOXKHO TOBOPHUTh 00 adanmayuu (uiu
NpUBbIKAHUL) 3aTIATHOTO JEJIOBOTO COOOIIECTBA K crieli(rKe opraHu3annuy Kop-
HOpaTUBHBIX OTHOLIEHUH B Poccun (Tipexx[ie Bcero pedyb UAET O BeICHUU e de-
pe3 rpynmsl (OpPMaIbHO HE CBS3aHHBIX KOMIIAHWW, MOJYUHEHHBIX OJHOMY
COOCTBEHHUKY WJIM HECKOJIbKMM IapTHEPaM, U COOTBETCTBYIOIIEH OpraHu3aluu
(bMHAHCOBBIX MOTOKOB)'. MOXKHO MPENIONIOKNUTh, YTO CO3JaHue (HOpMarIbHOTO
UMH/Ka KOMIIAHUU (TPYIIIIBI) C JIeMEHTaMH [MBUIIN30BAaHHBIX CTAHIAPTOB KOp-
MOPAaTUBHOT'O YIPaBJIEHHUs 0Ka3aJI0Ch JOCTAaTOYHBIM JJISi MHOTHX 3allaJHBIX KOHT-
pareHTOB, a OCHOBOITOJIATAIOIIAsl CHCTEMA “‘OpraHu3alui Ou3Heca” (B TOM YHCIIe
HEJMBHICHIHbIC HCTOYHUKHU JTOXOIOB M TpaHchepTHOe 1eHO00pa3oBaHue) MpH-
HATa KaK JaHHOCTh. Takum oO6pa3zoM, eciy Bo BTOpoi nmosioBuHe 90-X IT. IPU3bI-
BBl K pe)opMHPOBAHUIO HOPM KOPIIOPATUBHOIO YIPABJICHUS TCHEPUPOBAIHCH
Hpexe BCEro 3aa HbIMU MOPT(ENbHBIMI HHBECTOPAMH, TO B HACTOSIIIEE BPEMs
(daxTop mamrieHus “‘c 3amanga”’, BUAMMO, CTA] MEHEE 3HAYMMBIM.

OTMETHM TaK)Ke, 4TO MHOTHE IIPUMEPBI, KOTOPbIE IPUBOAATCS HUKE, HE yT-

¢ Takyro OLIEHKY COBPEMEHHOU CUTyallMu Jaj, B dyacTHOCTH, M1.A.Po3unckuii Ha KoHpe-
penrmu I'Y-BIID “MonepHu3arus 5KOHOMHUKH Poccuu: HToru 1 nepcrnekTuBsl” (cexnus 2
“HHCTHTYINOHATBHBIC U CTPYKTYpHBIE pedopMbr”) 3—4 ampenst 2002 1.
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paTHiIM CBOEH aKTyalbHOCTH (XOTsA Obl B KaUueCTBE MJUTIOCTPALUM W HAallOMHUHA-
HUS) U TIOHBIHE, XOTS B PsiJie OLIEHOK pa3IMYHBIX aBTOPOB, cienaHHbIX B 2002 1,
U CIIBIIIIHA HEKOTOPAasl U3JIMIIHSAS 3i(opust 0 MOBOAY MPO3PaYHbIX POCCUHCKUX
SMHTEHTOB, OOPIOLIMXCS 3a MpaBa MHHOPUTAPUEB U TEM CaMbIM ITOBBIIIAOIINX
KanuTanu3anuio. [IpuMepsl, IpUBOJUMBIE HIKE, HE OTPAXKAIOT KAKUX-IHOO0 MO-
3UILUIA WM NPUCTPACTUH aBTOPOB B OTHOILECHUU PACCMaTPHUBAEMbBIX SMHUTEHTOB,
HO OTOOpaHBI JIMIIb C TOYKH 3PEHUS] MAKCUMAIbHON WILTIOCTPAaTUBHOCTH Haubo-
Jiee TUIUYHBIX JUIsl KOPIOPATHBHOTO CEKTOPa CIOPOB.

Kpome Toro, 1o 00beKTUBHBIM PUYMHAM aBTOPBI pACCMATPUBAIOT CIIOPHI B
00JIacTH KOPIIOPAaTHBHOIO MpaBa B OCHOBHOM 10 mpakTuke 1996-2001 rr. 1o
NPUHATHS TTOTpaBok B 3akoH “O0 akiuoHepHbIX obmectax” 7 aBrycra 2001 .
(Bctynuim B crity ¢ 1 ssuBapst 2002 1.). AHaIM3 KOHKPETHBIX CIIOPOB, CBSI3aHHBIX
C 9TMMH HOBAIIMSMH, BOBMOXKEH JIUIIB [10 MEpPe HAKOILUIEHHS (haKTHUECKOTO MaTe-
puana. B Hactosie#t paboTe kacarenpHOo HoBanui 2001 T. gar0TCs M 00IIHe
KOMMEHTapHH U OlEHKa MOTSHIHAJIBHBIX MPO0OJIEeM, KOTOPblE MOTYT BO3HUKHYTh
Ha MPaKTHKe MO3/HEee.

CH0XXHOCTH B IPUMEHEHHH ITpaBa B 00JaCTH KOPIIOPATUBHOIO YIPaBICHUS
BO3HHUKAIOT HE TOJIBKO B CHITY “HIPOOEIOB” U MPOTHBOPEUUBOCTH IPOIECCYATbHO-
TO IpaBa, HO M M3-32 HECOBEPIICHCTBA MaTEePUAILHOTO MTpaBa. B cBsi3u ¢ 3TUM He-
00XOJJIMO PacCMOTPETh CIOPBI, BOSHUKAIOIIHME B 00JIACTH KOPIOPATUBHOTO Ipa-
Ba U TPYJHOCTU MX Pa3pelleHus 10 NPUYMHE HECOBEPIICHCTBA MaTEPHAaIbHOTO
npaBa Poccuiickoit @enepanuu B JaHHON 00JIACTH.

3.1. Oco6eHHOCTU pPacCMOTPEHUA CNOpPOB,
CBAi3aHHbIX C HapyLweHueM npaB aKLMOHEepoOB
npu pasmMeLeHnn LUeHHbIX bymar

HawnGornee 4acTo BO3HUKAIOT CIIOPHI HA MPEIMET HapyIICHHs IpaB aKI[HoHe-
POB IIpU pa3MelIeHnH IeHHbIX Oymar. Cpenu HanOosee N3BECTHBIX KOH(INKTOB
MOCJICIIHETO JAECATHIIETUSI — CIOpPHI B M3BECTHBIX He(QTAHBIX KommaHusix OAO
“KOxoc” (epeBo CpeICTB U3 JOUEPHUX KOMITAaHUH, pa3MbIBaHUE JT0JIEH MUHOPHU-
TapHbIX akiuoHepoB), OAO “CunaHko” (TIOMBITKA BBITYCKA U pa3MeEIEeHUs KOH-
BEPTHPYEMBIX OOJIMTalMii 1Mo I[eHe HWDKE PHIHOYHOM s pasMeneHus: ad -
poBanHbIM JiunaM), OAO “CubHe(dTh” (BBIBOJ aKTHBOB JOYEPHHX KOMITAHUH B
XOJLAMHT ¥ JUCKPUMHHALIUS MEJIKUX aKIIHOHEPOB JOUEPHUX KOMIIAHUH ITpH Tepe-
XO0JIe Ha €IIMHYIO aKIHMI0) U s APYTUX’.

SIL CAMCT KOH(MJIHMKTa 34€Ch U JAaJICC (POPMYIIUPYETCA B UHTEPIIPETALIUN CTOPOHBIL o0xa-
5
JIOBaBIIEH JIEHCTBUS SMUTCHTA.
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B kayectBe Oosiee pa3BepHYTOro MpUMeEpa MOXKHO IPUBECTH CIIOP MO 00XKa-
JIOBaHUIO PEIICHHUI COBETa TUPEKTOPOB M BHEOUYEPETHOTO OOIIIEro COOpaHust aKIu-
onepoB OAO “Cubnedth-Hosi0pbckHedTEras ™. B HCKOBOM 3asIBIICHUH, TIONAHHOM
akuuoHepamu — Biaaensiiamu 1240 oobikHOBeHHBIX akiumii OAO “Cubnedth-Ho-
soprckHedTeras”, ocapusaercs koncomunarms akiuit OAO “Cubued1s-Hos0pn-
ckHe(reras”, nmporuBopedanias Koncrurymu PO ot 12 nexabpst 1993 r, Ipaxna-
HCckoMy kozekcy PO un @enepansHoMy 3aKoHy “O0 aKIMOHEpPHBIX 00IIecTBax’ OT
29.12.95 . Ne 208-®3. B o6ocHOBaHHE UCKa IPUBOISATCS CIEIYIOIINE TOBOJBI:

* Coget aupekropoB OAO “Cubnedts-HosiOpbckHETEra3” paccMot-
PEJI BOIIPOC O CO3bIBE BHEOUEPETHOTO COOPaHHMs aKIIMOHEPOB KOMIIa-
HHUU U B paMKax 3TOTO BOIIPOCA YCTaHOBHUJI YCJIOBUS U MOPSATOK KOH-
CONUAAINM aKIMH KOMIIAaHWU B Buze IpoekTa. OIHOBPEMEHHO CO-
BeT JUPEKTOPOB NPHUHSI pEIICHHE ONPENeNIUTh PHIHOYHYIO CTOHU-
MOCTb aKIIM{ KOMIIAHUU AJIS LeJIEi OCYIIECTBIEHHS UX KOHCOJIUAA-
UH.
Bueouepentoe coopanue aknuonepoB OAO “CubuedTb-Hos10phb-
ckHe(Teras” MpUHsJIO PelIeHHe O MPOBEICHU KOHCOMHUIAIMN Pa3-
MELICHHBIX aKIMH KOMIIAHHU M BBIKYIle 00pa3yIOIIMXCS MPU 3TOM
JPOOHBIX aKIMi. YKa3aHHBIM pelleHreM ObUIM HapylIeHbI IIpaBa U
3aKOHHBIE MHTEPEChl aKIIMOHEPOB M3-3a 3JI0YIOTPEOICHUs IPaBOM
NPUHATHSL TIpU ero npuHsITUH co ctopoHbl OAO “CubHedth-Ho-
s0pbckHedTeras” u ero kpymnHeiimero akunumoHepa OAO “Cu0-
HeTh”, Ha OCHOBaHMH YE€ro PelIeHHe O KOHCOIUIAUH IPOTHBOpE-
YHUT OCHOBAM IIPAaBOTIOPSI/IKA.

MuHOpHUTapHbIE aKIIMOHEPHI KOMIIAHUM CYHTAIOT, YTO PEIICHUEM O MpOBeae-
HHMU KOHCOJTMAllMK ObLIM HAapyILIeHbI X NpaBa M 3aKOHHbIE HHTEPECHl U UM OBbLIN
NPUYHHEHBI YOBITKH B CBSI3U C TEM, YTO:

1) B pesynerare npuHATHSA U IOCTEIYIOIIEH peann3aiiy TaKoTo pelleHns BCe
akuuoHepsbl komnanuu, kpome OAO “CubHedTh”, MUIIAIOTCS TApAaHTHPOBAHHOTO
cT. 35 Koncruryuuu PO npaBa coOCTBEHHOCTH Ha BCE IPUHAIIEKAIINE UM aKIIUU
U3-3a UX ApoOIIeHus.

KoHconupaiusi OOBIKHOBEHHBIX AaKIMH MPOUCXOOUT C KOI(PPHUIUEHTOM
1.376.583, a npuBHICTHPOBAHHBIX aKIuil — ¢ ko3 dunuentom 785.450. B obpa-
IIEHWH HA MOMEHT KOHCONUIanuu Haxoamiock 103243725 oObIKHOBEHHBIX KLU
komnanuu u 19636250 nprBnierupoBanHbix akiui, a OAO “CubHedTs” npuHa-
JISKAIIU akiuK, coctapisttonme 94,469 % akuuit OAO “Cubnedts-HossOppckHeh-
Teras”.

¢ Marepuaisl 10 00KaJIOBaHUIO KOHCOMHIAuu (Www.lin.ru).
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[Tpu TakuX yCIOBHAX KOHCOJNUAAIMY BCE aKIMU, HAXOMSIINECS B COOCTBEH-
HOocTH Beex akmuoHepoB OAO “CubHedth-HosOpnckHedTeras”, kpome OAO
“CubHedTh”, cTaHOBITCS NPOOHBIMHU U, CJIEIOBATEIBHO, ITOJIEKAT BBIKYITY U MO-
ramienuro. YtoObl H30ekaTh 3TOr0, KaKJAOMY aKIIMOHEPY KOMITAHHH HYXKHO Bila-
JeTh Kak MUHUMYM 1,33 % pa3MmenieHHbIX OObIKHOBEHHBIX akuuii niu 4,0 % pas-
MEIIEHHBIX MpUBHICTUpOBaHHBIX akiui OAO “Cubnedtr-HosiOpbckaedreras”.

2) Taxum 0Opa3oM, IyTeM MPOBECHNsT KOHCOIHUIALNH Ha YKa3aHHbIX YCIIO0-
BUSIX peanusyercs cxema yBenudenust goiau OAO “CubHedTs” B yCTaBHOM KallH-
taie OAO “Cudnedpth-HostOpbckuedreras” mo 100 %. IIpu stom OAO “Cub-
HedTh-HosiOprckHedTeras” u ero kpynHedmmii akumonep OAO “CubHedTs”
CO3HaTeJIbHO HapynratoT pasa akuuoHepoB OAO “Cudnedth-HosOpbckuedTe-
ra3”, HeZloOPOCOBECTHO UCTIONB3Ysl HOpMY DeepanbHoro 3akoHa “O0 akIoHep-
HBIX 00IIecTBax” 0 KoHconmumanuu. [lomoxenue cT. 74 ®3 “O0 aKIHOHEPHBIX
ob1ecTBax”, MpeaycMaTpHrBaroliee KOHBEPTAIMIO OJHOW aKIMU B JiBe M Oolee
aKIM{ aKIIMOHEPHOTO OOIIEeCTBa TOM JK€ KaTETOpUH, He MOAPa3yMeBaeT, 4TO CO3-
JlaHue IPOOHBIX aKLHUIl €CTh HETOCPECTBEHHAS 1Ie)Ib KOHCOIUJaluH, B II. 1 yKa-
3aHHOM CTaThH JIMIIE JIeNaeTCsl OTOBOPKA O TOM, UTO “B Cilyyae 0Opa3oBaHU MIpU
KOHCOJIMJIAIIMK APOOHBIX aKIMK MOCIEAHUE TOUIeKAaT BBIKYIY OOIIECTBOM II0
PBIHOYHOM CTOMMOCTH .

3) Kpome Toro, neiictBus OAO “Cudnedth-HosOpsckuedreras” u OAO
“CubHedTh”, IpH NOATOTOBKE U MPHHATHU BHEOUEPEIHBIM COOpAaHHEM aKI[HOHe-
poB OAO “CubnedTh-Hos10pbcKHEDTETA3” pEIIeHUS 0 KOHCOIUIANHN U BBIKYIIS
JIPOOHBIX aKIWiA, OBUTH COBEPIICHBI C IENIbIO, 3aBEAOMO IPOTUBHOW OCHOBAM
NpaBONOPS/IKA U HPaBCTBEHHOCTH. [IpaBo 4acTHOI COOCTBEHHOCTH SIBIISIETCS OC-
HOBOIIOJIAraloNIMM KOHCTUTYLIIMOHHBIM TIPABOM M OXpaHsieTcsi 3akoHOM. Llenbio
KOHCOJTMJIAIIMY SIBJISIETCS TPEBpAILlEHNe BCEX aKIUi, MPUHAIeKAIINX MUHOPH-
tapHbIM akionepam OAO “CubnedTh-Hosi0pbckHeQTEras” B 1poOHbIE aKIUU U
UX BBIKYII, @, CJIEJJOBAaTeNIbHO, JINIIEHHE BCEX MUHOPUTAPHBIX aKIIMOHEPOB KOM-
IaHWK IpaBa COOCTBEHHOCTH Ha MpHHAUIekKAIle UM aknuu. TakuMm oOGpasom,
coBeT qupektopoB OAO “Cubned1h-Hos0prckHEDTETa3”, BHEOUEpEIHOE COOpa-
Hue akuuoHepoB OAO “CubHedTh-HosiOphckHE(DTETa3” M KOHTPOIUPYIOMINI
akimonep OAO “Cubned1h-HosioprckHedTeras” (OAO “CubnedTs”) neicTBo-
BaJIM B JTAHHOM CJIydae C LENbI0 3aBeJOMO POTHBHON OCHOBAM IPaBOIOPSIIKA U
HpPaBCTBEHHOCTH, U ClIeI0BaTeNbHO, Hapyuin cT. 35 Koncturynuu PO.

4) Koncomupanus akuuii OAO “CubnedTb-Hosi0pbckHEeTETa3” SIBIISIETCS
NPUTBOPHOH CIEIIKOM, TaK KaK OHa He ObLIa HanpaBlieHa Ha BOSHUKHOBEHHE BbI-
TEKaIOUIMX U3 Hee NMPABOBBIX MOCIECTBUI, a TPUKPHIBAJIa HHYIO BOJIIO YYaCTHH-
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ka caenku: npuobperenne OAO “CubHedTh” y OCTAIBHBIX aKIIMOHEPOB IIPHHA/I-
JIeXKaIlUX UM aKUuK.

Criopbl, CBsI3aHHbBIE C HECTIPABEJIMBOM KOHCOMUIAIKEH (KaK U pacCMOTpeH-
HBI1 BBIIIE CIIOP), BOSHUKAIOT Yallle BCero u3-3a HecoBepiueHcTBa O3 “O0 akim-
OHEPHBIX 00IIEeCTBaX”, KOTOPBIN MPEJOCTABISIET COBETAM JHUPEKTOPOB BO3MOX-
HOCTb CAMOCTOSITENILHO IPUHUMATh PEIICHHS 00 YBEJIIMUEHHN YCTAaBHOTO KalluTa-
Jla ¥ pa3MellaTh aKIuu MyTeM 3aKpBITOH MOAMHUCKU Mexay adduinpoBaHHBIMA
JIMLIaMU 110 HEPBIHOYHOI 1IEHE.

Crenyer OTMETUTh, YTO HEKOTOPbIE KOPPEKTHUBHI B YKa3aHHYIO HEZI0Opoco-
BECTHYIO NpakTHKy BHec D3 “O BHeceHnW n3MeHeHui 1 qononnennii B O3 “0O6
akimoHepHbIx obmiectBax’” ot 07.08.2001r. Ne 120-®3, KOTOpBIN OTHEC BOIIPOC
0 pa3MelICHUH JOTIOJHUTENBHBIX aKIUil MyTeM 3aKPBITON MOANUCKH K HCKITFOYH-
TEJIbHOM KOMIICTEHITHH OOIIIEro COOpaHus aKIIMOHEPOB 00IecTBa. TeM He MeHee
HE BHECEHBI U3MEHEeHHUs B noiokeHre O3 “O0 aKIMOHEPHBIX 00MIeCTBax”’, B CO-
OTBETCTBHHU C KOTOPHIMH YCTaBOM OOIIECTBA BOIPOC 00 YBEIHMYEHUH YCTABHOTO
KalyTasaa MmyTeM pa3MeLIeHUs! JOTIOIHUTENFHBIX aKIIUi MOXKET OTHOCHTBCS KakK K
KOMIICTEHITHH O0IIero cOOpaHus akIIMOHEPOB, TaK U COBETa AUPEKTOpOB. Ciemy-
€T OTMETHTh, YTO JIJAHHBIH BOIPOC, HECOMHEHHO, JIOJDKEH OBITh OTHECEH K KOM-
HEeTEeHINH 001Iero coopaHus aKIOHEPOB.

B 10 ke Bpems u Bkimouenne B O3 “O0 akiMoHepHBIX 001IecTBax”’ MOI0XKe-
HHS, B COOTBETCTBHHU C KOTOPBIM PEUICHHE BOIPOCa O Pa3MELICHUH JOTOIHH-
TENBHBIX aKIMH MyTeM 3aKPhITOM MOAMMCKH MPUHUMAETCsi OOIIUM coOpaHueM
aKI[MOHEPOB, TAK)Ke HE pelIaeT MpoOJieMbl pa3MbIBaHHS J0JIEH MUHOPUTAPHBIX
aKI[MOHEPOB TIPH TPOBENICHUHU JOMOJHUTEILHON IMUCCUH aKLUH, MOCKOIBKY B
KPYIHBIX KOMIIAHUSX, OCHOBHOM JI0JIel yCTaBHOTO KalHTalla KOTOPBIX, U CIEe0-
BareJIbHO, OCHOBHBIM IIPOIICHTOM TOJIOCYIOIUX aKIWH BllaieeT OJHH KOHTPOJIH-
pyo1uii akiuoHep Wi rpymnmna ahGUIMpoBaHHBIX JIUL, PEIICHNUE O pa3MEIICHHN
JOTIOJIHUTENBHBIX aKIMH MyTeM 3aKpbITOW HOAMKCKKA B JIIOOOM citydae Oyaer
NPUHAMATBCS B MHTEPECaX KOHTPOJIHUPYIOIIETo aKIIMOHepa WK Ipynibl aduu-
POBaHHBIX JIMI IPOCTO TIOTOMY, YTO OHH 00JIaIat0T GOJIBIIUHCTBOM I'OJIOCOB MPU
TOJIOCOBAaHHH Ha 00IIeM COOpaHUM aKIIMOHEPOB OOIIEeCTBA.

Pemnte nanHyto npodiaeMy MOXKHO B 3aKOHOAATEIBHOM TOPSIIKE, 3aIllPETUB
KOHTPOJIMPYIOLIMM aKIIHOHEpaM TOJI0COBATh MIPU PELICHUH YKa3aHHOTO BOIIPOCa.
Ho, ¢ apyroii cTopoHbI, KOHTPOJIbHBIN MAKET aKIMM MHOTMX KOMIIAHUWA HaXOJUT-
sl B COOCTBEHHOCTH HECKOJIBKUX a(DHIMPOBAHHBIX JIUII, “BBIYUCIUTE” aduin-
POBaHHOCTh KOTOPBIX 4acTO HE MPECTaBIseTCs BO3MOKHBIM. Kpome Toro, 3am-
PET rojIocoBaTh KOHTPOJIUPYIOLIEMY aKIIMOHEepY IPH peIIeHNH BOIIPOCca O pa3Me-
IIEHUU JIOTIOJIHUTENFHBIX aKIUH IyTeM 3aKphITOW MOAMKCKHM OyAeT O3Hadyarh
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YIIEMJICHHE €r0 MpaB, YTO TaK)Ke HEIOMyCTUMO, MOCKOIbKY D3 “O0 akiuuoHep-
HBIX 00IIeCTBaX” HAIENIeT BCEX aKIIMOHEPOB PaBHBIMHU MpaBaMu. B cBs3u ¢ u3-
JIO)KEHHBIM, MOKHO CJIeIaTh BBIBOJ O TOM, YTO JIO HACTOSIIEr0 BPEMEHH OIHO3-
HAYHOTO PEIIeHNUs JaHHOTO BOIIPOCA HE CYIECTBYET.

[TonoXUTEIbHBIM MOMEHTOM SIBIISICTCSI BHECeHUE U3MeHeHuit B @3 “O0 ak-
AOHCPHBIX O6I].[eCTBaX”, B COOTBETCTBUHM C KOTOPLIMU B 3aKOHOJAATCILCTBE I1OA-
BUJIOCH TIOHSTHE IPOOHBIX aKIHid, IIPH STOM B 3aKOHE OINPEIEIICHO, YTO APOOHAs
aKIMs PEIOCTAaBISIET aKIIMOHEPY — €€ BIIaJIeNbIy NpaBa, IpeloCTaBlIsieMbIe aK-
M€l COOTBETCTBYIOIIEH Kareropuu (B 00beMe, COOTBETCTBYIOIIEM YacTH 1eI0H
aKIM1, KOTOPYIO OHA COCTaBIISET). YKa3aHHbIE N3MEHEHHUS HAIIPABJICHBI Ha 3allH-
Ty MpaB aKIMOHEPOB OT Pa3MBIBaHMUS MX JIOJIHM B YCTAaBHOM KamuTale o0IecTBa
IPU NPOBEACHUH KOHCOJIMIALUH, TOCKOJIBKY Telepb, €ClI B pe3ylibTaTe KOHCO-
JMUAanUE  00pa3yloTcsi IpOoOHbIE aKIWW, aKIWOHEpPHhl HE JIMIIAIOTCS CBOEU
COOCTBEHHOCTH, a MPOJIOJDKAIOT SIBIATHCS aKIIMOHEpaMU KOMITaHUH. TeM He Me-
Hee C BBEJICHUEM JIPOOHBIX aKIMi BO3HHUKAIOT Apyrue npoodiembl. Hanpumep, ka-
KHUM 00pa30M CMOXET T0JI0COBaTh aKIIMOHEP — BIIaJIENel] IPOOHON aKIMH, KOTna
B cootBeTcTBHH ¢ 3 “O0 aKkIMOHEPHBIX 00IIECTBaX’’ TOJOCOBAHHE Ha OOIIHX
cOOpaHuUsIX aKIMOHEPOB aKIIMOHEPHBIX OOIIECTB OCYIIECTBISIETCS 10 IPUHLIUITY
OJIHA aKIMs — OJUH royioc. Y 3T nmpo0emsl ellle NpeCTOUT pellaTh U aKIIMOHep-
HBIM O0IIIeCTBaM, U CyIaM.

Kpome Toro, B HacTosiiiee Bpemst B 3akoHozaTebcTBe PO HeT npsimoro ot-
BETa Ha BOIIPOC O MPABOMEPHOCTHU JTOMOJHUTEIbHON SMUCCUU aKIIUWA KOMITAHUH,
B OTHOUICHHH KOTOPOIl BBElleHa MPOIIEAypa BHEIIHETO YIIPaBIECHHs U pa3Mellie-
HUS YKa3aHHBIX aKLIUK IIyTeM 3aKpBITOM IOAMMCKHU CPEAU KPEIUTOPOB.

B kagecTBe mpuMepa MOXKHO IpuBecTH Aeio B oTHomeHnn OAO “JleHuHr-
paackuit Metammyeckuil 3aBox” (OAO “JIM”). B oTHOIIEHHMHM YKa3aHHOTO
HpennpusIThusl apOUTPaKHBIM CYAOM OBLIO BO30YXIEHO JEN0 O HECOCTOSTENb-
HOCTH U BBEJICHO BHEIIIHEE yIpaBJIeHHe CPOKOM Ha ofuH rof. [1o Mepe peanuza-
oYKW TUIaHa BHCHIHETO YIIPaBJICHUSA 6])1.]'[0 BBISABJICHO, YTO JI YOOBJICTBOPCHUS
TpeboBaHuil KpenmutopoB u obecredeHus: BoinonHeHuss OAO “JIM3” o0s3a-
TCJILCTB NEPCI KOHTpAarcHTaMu HCOGXO)II/IMO TIPUBJICYCHUEC JOITOJTHUTCIIbHBIX (1)1/1-
HaHCOBBIX pecypcoB. [103TOMy B CIOKUBLIEHCS CUTYalluy €JUHCTBEHHBIM BapH-
AHTOM BBIX0J1a M3 (PMHAHCOBOTO KpHU3Kca ObLIO IPU3HAHO POBE/ICHHE JIOTIOIHHU-
TEJIBHOW 3MHUCCHM aKIwii oOmecTBa. CoOpaHueM KPEIUTOPOB OBLIO 0M00pEHO
PEUICHUE O MPOBCACHUN HOHOHHHTGHBHOﬁ OMHCCHHU, B I1man BHENIHErO yipaBiie-
HUA 6I)IJ'II/I BHECCHBI COOTBCTCTBYIOIINE U3MCHECHUSA U 6I)IJ'IO IMMPUHATO PEUICHUC O

” CMm., HaripuMep, “ba3a [aHHBIX KOHQIUKTHL: JONOIHHUTEIbHAST 3MUCCHS B X0/ BHEIIIHE-
TO ympaBiIeHHsT” (WWW-COIp-gov.ru).
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pa3MeleHN: TOTIOMTHUTEIbHO IMUCCHH aKIMK B KolndecTBe 14 MIIH 10 HOMU-
HaspHOU cTomMocTH 0,04 pyOis Mo 3aKphITOM MOANKCKE MEXIY KOHKYPCHBIX
kpeautopoB OAO “JIM3”. KaxxmoMmy KpenuTopy ObLTO MPEI0CTaBISHO MPaBo Ha
npuoOpeTeHre aKI|ii copasMepHO aojie B obriell cymme TpeboBanuii k OAO
“JIM3”. ®enepanbHas KOMUCCHUSI TIO PBHIHKY IIEHHBIX Oymar 3aperucTpupoBalia
BhIyck akiuit OAO “JIM3”.

Pemienue o npoBeeHUN JOMIOTHUTENBHOM YMUCCHH BBI3BAIO HEIOBOILCTBO
aKI[MOHEPOB 0O0IIECTBA, KOTOPbIE (haKTUUECKU OBUIN JIUIIEHBI IIpaBa IPHOOpPECTH
JIOTIOJTHUTEJIHHBIE aKIIUKA U COXPAaHUTH CBOIO JIOJI0 B ycTaBHOM Kamutaine OAO
“JIM3”. AxiuoHepbl o0liecTBa OOpaTHIMCh B apOMTPa)KHBIH CYJ C HCKOM O
npu3HaHUK HenencTBuTeNbHBIM pemeHust @KIb o rocynapcTBeHHOi peructpa-
MU BBITTyCKa JOMONHUTENbHBIX akiuid OAO “JIM3”. OgHOBpEMEHHO ¢ UCKaMHU
AKI[MOHEPOB KOMITAaHUHU — IOPHMYECKHX JIUIL B CyAbl OOIIeH I0pUCIAUKIMN ObLTH
nozpansl ucku OAO “JIM3” akuuoHepaMu (HU3MUECKHMH JIHLIAMU. ApOUTpax-
HBIN CyJ ropoga MOCKBbI IPUHSI PELLICHUE O IPU3HAHUU HEJEHCTBUTEIbHBIM Pe-
menus @KLP o perucrpannu eimycka akuuit OAO “JIM3”. B o6ocHOBaHuE pe-
IIEHUS TPUBOIAWINCH CIEAYIOINE apTyMEHTHI:

1) B cratbe 74 @3 “O HecocTosTenpHOCTH (0ankporcTBe)” oT 08.10.1998 1.
Ne 6-@3 He mpeayCcMOTPEHO IMPaBO BHEIIHETO YIIPABIISAIOIIET0 OCYIIECTBIATh 10-
HOJHUTEJIBHYIO SMUCCHIO aKLIUH.

2) IIpoBenenuem smuccun akmuii OAO “JIM3” BHEUIHUM YIPaBIISIOIIUM
ObUTH HapylIeHbI MONOXKEeHUs MyHKTa 4 crarbu 5 @3 “O 3amure npas U 3aKOH-
HBIX HHTEPECOB HHBECTOPOB Ha PBIHKE LIEHHBIX OyMar” oT 5 mapta 1999 1. Ne 46-
@3, ycraHaBnMBaromel NOBBINIEHHBIE TPEOOBAHUS K MPOILEAype MPUHATHS pe-
HICHUH O Pa3MENIeHNH NOCPEACTBOM 3aKPHITON MOANUCKH aKIWH U EHHBIX Oy-
Mar, KOHBEPTUPYEMBIX B aKI[MH: TaKOE PELICHUE JIOJDKHO MPHHUMATHCS TOJIBKO
001MM coOpaHHeM aKIMOHEPOB JBYMS TPETSMH TOJIOCOB, €CJIH HEOOXOAMMOCTh
OOJIBILIETO YMCIIa FOJIOCOB HE MPEAyCMOTpeHa ycTaBoM obIiecTsa. JJaHHoe mosno-
JKEHUE He PUMEHSETCs], €CIIM aKIUK U LIeHHbIe OyMaru, KOHBEpTUPYEMbIE B aK-
IIUH, Pa3MELIAl0TCs MO 3aKPHITOM MOAIUCKH CPeIu aKIIMOHEPOB.

3) B pesynprare mpoBeAeHHs MONOTHUTENbHOW sMuccuu akuuii OAO
“JIM3” mpou3zonuio “pa3MbIBaHHE” J10JeH aKIIMOHEPOB KOMIIAHHUHM, YTO HapylIa-
€T UX IpaBa U 3aKOHHbIE HHTEPECHI.

Ha BrimeykazanHoe pelnieHne apOMTpaXKHOTo cyAa Oblia MofaHa anesuIsiy-
OHHas kaJo0a, KoTopas ObUIa OCTaBJIeHa Oe3 YIOBIETBOPEHHUSL.

3arem OAO “JIM3” 00paTHIOCh B CY/l KACCAIIMOHHON WHCTAHIIUH, KOTOPBIM
KaccalioOHHas ajio0a Oblja yIOBIETBOPEHA, M PEIICHHs CyAa IEepPBOi MHCTaH-
MM U TIOCTaHOBJICHHE Cy/a aneJUIMOHHOW MHCTAHIIMU ObUIM OTMeHeHbI. [Ipu
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BBIHECCHUH TOCTAHOBJICHUsI Cy/l KaCCAllMOHHOW WHCTaHIUH PYKOBOACTBOBAJICS
CIIEAYIOIIHM:

1) BuemHuil ynpaBisiOUINi BIpaBe OCYIIECTBIATH JOMNOIHUTEIBHYIO
SOMHCCHIO TPENNPUSITHUS, TOCKOJBKY TO BBITEKAET W3 CYIIHOCTH BHEIIHEro YII-
paBiieHus (B cOOTBeTCTBUH co cTathei 2 d3 “O HecocTodTenbHOCTH (OaHKPOT-
CTBe)” BHELIHEe yrpaBieHHe (CyneOHasi caHalus) — 3TO Hpoleaypa 0aHKpOT-
CTBa, IPUMEHseMas K JIOJDKHUKY B LIEJSIX 80CCTNAHOBIEHUS €20 NAAMENCECNOCOD-
HoCmu, C Iiepefadeil IIOJHOMOUYUM 110 YIPAaBICHUIO JOJDKHUKOM BHELIHEMY YII-
paBisIonIeMy) U U3 IeNiei, 3a1a4 U 00beMa MOJHOMOYHM BHEITHETO YIPaBJIsIio-
IIE€T0, OCYIIECTRIAIONIET0 BCE MOTHOMOUHNS OPraHOB YIPABICHUS IOPUANIECKO-
TO JIUIIa, HAXOASAIIEroCs Ha CTaJuy BHEUIHero ynpaesienus. Kpome Toro, Ha cTa-
JIMY BHEIIHETO YIPaBIICHUS IEepPeueHb CIIOCOO0B BOCCTAHOBIICHHS IJIATEIKECIIO-
cobHoctH, npenycMoTrpenHbiii @3 “O HecocTosTenbHOCTH (OAHKPOTCTBE)”, HE
SIBJISICTCS NCUEPIIBIBAIOLIHM.

2) B @3 “O HecocToATeNbHOCTH (0aHKPOTCTBE)” TPSAMO HE 3aMpEeIIeHO pa3-
MelaTh SMUCCHOHHBIE IICHHbIE OyMaru B IIEPHO/] IPOBEICHUS BHEIIHETO YIIpaB-
JICHUS.

3) Ha taxoii ctannu 6aHKPOTCTBA Kak BHEIIHee yrpasieHue HopMmbl O3 “O
3alIMTe MpaB M 3aKOHHBIX MHTEPECOB MHBECTOPOB HA PHIHKE LIEHHBIX Oymar”
NPUMEHEHHUIO He MOJJIexKaT.

4) B pamkax OaHKpOTCTBa Ha CTaJMU BHEUIHETO YIPaBJICHUS HapyIICHHs
IpaB ¥ 3aKOHHBIX MHTEPECOB aKIIMOHEPOB HE ITPOUCXOANIO B CHIIy 0CODOTO MOo-
JIOXKEHUS 00IIeCTBa, HAXOAAIIEroCs Ha CTaAuN OaHKPOTCTBA.

3arem DenepanbHoii ciryx0o0ii Poccuiickoit denepanyu 1o GUHAHCOBOMY
03JI0pOBIICHUIO ¥ OaHKPOTCTBY B Bricimii Apoutpaxkusiit Cyn PO 6bu1 Hampas-
JIEH 3allpoc O COOTBETCTBUH JOMOJHUTENbHOW sMuccuu akuuii OAO “JIM3”,
IIPOBEJICHHOM B IIEPHOJ BHEILHETO YIPaBIeHUs 3aKoHOAaTenbcTBY PO. Bricunit
Ap6urpaxusiii Cyn PO B npuHeceHn# mpoTecTa 0TKa3all, IPU3HaB TaKUM 00pa-
30M 3aKOHHOCTH MTPOBEACHHOM JOMOIHUTEIBHOW SMUCCUH aKIIM KOMITAaHUH.

TeMm He MeHee Hellb3sl He OTMETHTh, YTO €AWHAs MO3ULHUS CYJ0B MO JaHHO-
MY BOIIPOCY elie He c(hOopMUpOBaIachk. JTO CIENyeT U3 TOTO, YTO CyAaMH oOIIei
IOPHUCAMKIUH, KyAa ObUIM MTOJIaHbI COOTBETCTBYIONINE UCKH aKIIMOHEPAMH KOMITa-
HUHM-(OU3AYCCKUMH JIMIIAMH, TOTOIHUTEIbHAs dMuccus akiui OAO “JIM3” ObI-
JIa MIpU3HaHA He3akoHHOW. ClieoBaTeNnbHO, HEOOXOIMMO YETKOE 3aKpeljieHue B
3aKOHOJATEIbCTBE BO3MOKHOCTH IIPOBENCHHUS NOIOIHUTEIbHOU 3MUCCUU aKLIUH
OOILECTB, HAXOMSAIIMXCS HA CTAJUM BHEIIHEro YIPaBJICHUS KaK OIHOIO M3
MHCTPYMEHTOB BOCCTAHOBJICHUS IUIATEKECIIOCOOHOCTH.

C npyroit CTOPOHBI, 3aKpeIyICHHE B 3aKOHOAATENIECTBE YKa3aHHOTO MOJIOXKe-
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HHS MOXKET TMPHBECTH K YBEIMUCHUIO ‘‘3aKa3HBIX OAHKPOTCTB”, KOTJa MPEIIpHs-
THsI OylyT OaHKPOTUTHCS C LIENBIO TPOBECHNUS JOTIOIHUTEILHON IMUCCHUU aKIUH
U 1epezena cOOCTBEHHOCTH.

HVcxonst U3 BBIIEU3IOKEHHOTO, MOXKHO C/IENaTh BBIBOI O TOM, 4TO (haKTH-
YECKH BOIPOC O BO3MOKHOCTH IIPOBECHUSA JOTIONHUTEIFHON SMUCCUHN aKIUHA Ha
CTaJli{ BHEITHETO yNPaBICHUS elle MPEICTOUT PEIIUTh.

3.2. Oco6eHHOCTU PacCMOTPEHUA CNOPOB, CBA3aHHbLIX C
3aK/1l04eHNEM CAenokK, B COBEpPLUEHUM KOTOPbIX MMeeTcCs
3auHTEepPecOBaHHOCTb

Yacto npenmMeToM cyeOHBIX pa3dupaTenbCTB OKa3bIBAIOTCS CIIOPHI, CBSI3aH-
HBIE C 3aKJIOYEHUEM CIIEJIOK, B COBEPILICHUH KOTOPBIX MMEETCsl 3aNHTEPECOBaH-
HocTh. PaccMoTprM HanboJsiee yacTbie HapylIeHH s, IOITyCKaeMble IIPH 3aKITiode-
HUH TaKUX CJIEJIOK.

Hampumep, OAO “Camapckast MeTaJuryprudeckasi KoMrnaHus” o0paTHiioch ¢
WICKOM B CyJI O TPU3HAHNH HEJIEHCTBUTENLHBIM KPEAUTHOTO JOTOBOPA, 3aKIIIOUEH-
HOTO MM C MIlHKOMOaHKOM, MOCKOJIBKY CZeJKa COBEpIIeHa 3aWHTEePECOBaHHBIMU
srnamu. OT UMEHHM KpeauTopa JOroBOp MOINHCaH npe3uaeHToM VHkoMOaHKa,
OT MMEHH 3aeMIIHKa — TeHEepPabHBIM AUPEKTOPOM. M3 TOKyMEHTOB, IpeNCTaB-
JICHHBIX CTOPOHaMHM B CyJ B 0O0OOCHOBaHHE CBOMX TPEOOBaHU, CIEIyeT, 4TO Ha
MOMEHT TMOJITUCAHUS KPETUTHOTO J0TOBOpa reHepainpHblii gupekrop OAO “Ca-
Mapckas MeTaJulypruueckas KOMIaHus” OTHOBPEMEHHO SIBISUICS BUIIE-TIPE3H-
nentoM MHkomOanka. Takum 06pa3om, B JaHHOM CIIy4ae reHepallbHbIH TUPEKTOp
OAO “Camapckast MeTaJuTyprudeckasi KOMIaHus”’ B COOTBETCTBUU CO CTarbei 81
@3 “O0 akIMOHEpHBIX 00IIeCTBaX’ SBISIICS JIUIIOM, 3aHHTEPECOBAHHBIM B CO-
BEpPLICHUH CJIEJIKK, U HE MOT' COBEpIIaTh JOTOBOP OT MMEHH aKIIMOHEPHOTO 00-
miecTBa. BeneacTBre 3Toro cyn yaoBIETBOPHII UCK'.

Hpyroii mpumep. OAO “Hay4Ho-WH(pOPMaMOHHBIH M KOMMEpPYECKHI
LEHTpP SHEPTeTUKHU U dNEKTPUPHUKAK” 00paTUiioch B ApOUTPaXKHBIH Cy Topo-
na Mocksel ¢ nckoM k OOO “T'ana-MHpopM” 0 nmpu3HaHUU HEAEHCTBUTEIBHBIM
JIOTOBOpa KYIUTU-NIPOJ@XXH W NPHMEHEHUH MOCIEACTBUI HENEHCTBUTEILHOCTH
cnenku. VckoBble TpeOoBaHUS ObIIIM MOTUBHPOBAHbI TEM, YTO YKa3aHHBIN J0TO-
BOp 3aKJIIOYCH C HapyiieHHeM cT. 83 @3 “O0 akiuoHepHBIX 00IIecTBax” O Mo-
psZIKe 3aKIFOYEHUs! CHENIKH, B COBEPIIEHWH KOTOPOW MMEETCsl 3aMHTEpecOBaH-
HOCTb.

¥ IlocranoBnenue [Ipesunuyma Bricmero Apourpaxsoro Cyna PO or 18 saBaps 2000 1.
Ne 6309/99.
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Kak cnenyer u3 matepuanoB jaena, Jlunuauk JI. I, uconHgBmIniA B MOMEHT
3aKJIFOYEHUsI JOTOBOpa 00S3aHHOCTH T€HEPaJIbHOTO JUPEKTOpa OOLIEeCTBa U BbI-
JaBIIui foBepeHHOCTh emOy I1. D. Ha coBepIlieHHE CACIKH, BMECTE CO CBOMMH
addunmupoBanHbiME duiaMu Biagen 40 % akiuit AO3T “Dmm-MHBect”, KoTo-
poe siBisuioch cooctBeHHuKOM 50 % B ycraBHOM KanuTasie OO0 “Toapwuriect-
B0 @maur” u 50 % B ycraBHoM kanurtaige OO0 “@mnr-Mapket”. Ilociennee B
cBoro ouepens Biuangeno 50 % B ycraBHom kamutane OOO “TopapuiiecTBo
O’ — equHCTBEHHOTO yupenutens “Tama-Mupopm”. C yueToM H3I0KEHHOTO
" B CBA3U C TEM, YTO CTOMMOCTb UMYUICCTBA, ABIABLICTOCS MMPEAMETOM CACIIKH,
npeBbiana 2 % akTHBOB 00IIecTBa, B cuily myHKTa 3 crarbk 83 @3 “O06 akim-
OHEPHBIX 00IIecTBaX” PEUICHUE O 3aKITIOYEHHU CIEIKH JIOJKHO OBLIO OBITh MPH-
HATO OOIIMM COOpaHHeM akKIMOHEpOB obOmiecTBa. Ho maHHOE yclioBHE, Ipemyc-
MOTPEHHOE 3aKOHOM, COOIIO/IEHO He ObLIO, TOCKOJIbKY JIMITHUK CKpBLUIT CBOIO 3a-
UHTEPECOBAaHHOCTh B COBEPIICHUHU CIEIKU. Pemenuem cyna nepBoil MHCTaHLUUU
B HCKe OBUIO OTKa3aHO, NOCTAHOBJICHUEM Cy/a aleJUIIIUOHHON WHCTAHIIUK pe-
IIEHHE OCTaBJICHO 0e3 M3MEHEHHUs, TOCTaHOBIEHHEM KacCallHOHHOW WHCTaHIINU
pelleHre TIepBoil U MOCTaHOBJICHHE ale/UISIIMOHHON WHCTAHIIMKM OCTaBJIeHO 0e3
U3MCHCHUS.

[Mpe3nanym Beiciero Apoutpaxnoro Cyna PO pemenue cyna nepBoit uHc-
TaHIIUU W TMOCTAHOBJICHUSA CY10B aHeHHHHHOHHOﬁ u KaCC&HHOHHOﬁ WHCTAaHIINN
OTMEHUIJI U JIeJI0 HAIlPaBUII HAa HOBOE PACCMOTPEHUE B CBSI3U C TEM, UTO JIOBOJBI
cyJa He MOryT OBITh NpPH3HAHBI 3aKOHHBIMH M OOOCHOBaHHBIMH. [Ipe3unnym
Bricero Apoutpaxsoro Cyna PO pykoBoncTBoBaics ciemyomuM. B coorser-
ctBuH co cT. 81 @3 “O06 akHoHEpHBIX 00IIecTBaX” JINI[AMH, 3aUHTEPECOBAHHBI-
MH B COBEPILIEHUH OOILECTBOM CAEJIKH, IPU3HAIOTCS, B YACTHOCTH, YJICH COBETa
JMPEKTOPOB, JIUIIO, 3aHUMAIOIIee JIOJDKHOCTh B OpraHax yrpasiieHHs oOliecTsa,
B CIIy4ae, eClIM yKa3aHHBIe JIMIIA, a Takxke Bce ux adduimpoBaHHble MIa Biaje-
10T 20 % u Oosee akiuii (oei, maeB) IPUIHUSCKOTO JINIA, SBJISFOIIEIOCS CTO-
pOHOﬁ CACJIKH UJIN YYaCTBYIOIICTO B HEH B KaueCcTBE MPEACTAaBUTEIIA UK TOCPECI-
HUKa. JIMIHUK SIBISUICS YJICHOM COBETa JUPEKTOPOB U HCIONHST OOS3aHHOCTH
reHepasibHoro aupekropa OAO “Hay4yHo-nH(pOPMAaNMOHHBIA U KOMMEpUYECKHI
LEHTp SHEPTEeTHKH U dJIeKTpU(UKAINU ¥ OJHOBPEMEHHO BJIaJIell BMECTE CO CBO-
umu addunupoBanHbiMuU Tunamu oosee 20 % moneii B ycraBHoM karuraie OO0
“Tana-Uudopm”, apisBiIeMcs OKyNaTeieM B ocriapuBaeMoM gorosope. [1oaro-
MY CCbLIKa B pE€HICHUU CyJda Ha TO, YTO JIMITHUK He SIBIISIICS CTOpOHOﬁ B JOT'OBO-
pe, He UCKITIoualia BO3MOXKHOCTH MPU3HAHUS IOTOBOPA CIEIIKO, B KOTOPOIl nMe-
€TCs 3aUHTEPECOBAHHOCTD. HeoOocHOBaHHBIM SIBIISIETCS U BBIBO/] Cyaa O TOM, 4TO
JIMITHUK He y4acTBOBAJI B C/IENKE, TaK KaK JOrOBOP MOAMKCAN 10 IOBEPEHHOCTH
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Hem0. Tem He MeHee MMEHHO JIMITHUK B Ka4e€CTBE UCIOJHAIOIICTO 00sI3aHHOCTH
TeHepaJIbHOTO AUPEKTOpa BHICTYIAN OT UMEHHU o0IecTBa, a J[eM6 neificTBoBal B
KauecTBE €T0 MPEACTAaBUTENS IO JOBEPEHHOCTH .

B nanHOM ciydae cienyeT OTMETHUTh, YTO TPYIHOCTU B MPU3HAHUU CIEIIOK
C 3aMHTEPECOBAHHOCTHIO HEICHCTBUTEIBHBIMH 3aKIIOYAIOTCS B TOM, YTO HacTO
CJIOXKHO OTCIIEIUTH 3aMHTEPECOBAHHOCTh TOTO MIJIM MHOTO JIMIIA B YKa3aHHBIX CIe-
JIOK ¥ BBISIBUTB €T0 ad(UIMPOBAHHOCTH C IPYTOi CTOPOHOH IO CHEIKE, MTOCKOIb-
Ky 4acTO y WICHOB OPI'aHOB YIIPaBJICHHS aKI[HOHEPHBIX OOIIECTB €CTh MHOXKECT-
BO TaK Ha3bIBaEMBIX “‘KapMaHHBIX (UPM”’, C KOTOPBIMH U 3aKJIIOUATCS CICIKH aK-
IIHOHEPHBIM OOIIECTBOM Ha HEBBITOAHBIX YCIOBUAX. I[loaTOMYy OCHOBHas Tpya-
HOCTB CyJa 3aKJIF0YaeTcs B TOM, YTOOBI IPU3HATH TO WIIK HHOE JIMIIO 3aUHTEPEeCco-
BaHHBIM B 3aKIIOYEHUH clleNIkU. Ha 3aKkoHOJaTeIbHOM YpOBHE yKa3aHHas Mpoo-
JieMa BpSA JIM pellaeMa U €AWHCTBEHHBIM BBIXOIOM U3 ITOJIOKEHHUS SIBIIAETCS
000011IeHNEe CyIeOHO IPAKTHKHU 110 TAKUM JIeJIaM U BRIPaOOTKa OOIIMX PEKOMEH-
Jlallii M0 UX pa3peleHUIO.

Crnemyer OTMETHUTD, UTO, €CIIH PaHbIIIe 0030pOB Cy1eOHON MPAKTUKH IO YKa-
3aHHBIM JesiaM (TaK jke Kak U MO JIPyTUM CIOpaM B 00JacTH KOPIOPAaTHUBHOTO
npaBa) MpakTHYECKH He ObLIO, TO B HACTOSIINI MOMEHT HAYMHAIOT ITyOJIMKOBATh-
cs1 0030pbI MMPAKTUKK pa3pelleHts CIIOPOB B 00JaCTH KOPIIOPATUBHOTO Mpasa. B
KauecTBEe MpHMepa MOKHO MmpuBecTd “O030p MPAaKTHKU pa3pelleHHs] CIIOPOB,
CBSI3aHHBIX C 3aKJIIOYCHHMEM XO3SIMCTBEHHBIMH OOLIECTBAMHU KPYIHBIX CAEIOK U
CIEJTIOK, B COBEPIUICHUH KOTOPBIX MMEETCS 3aHHTEpECOBAHHOCTh, YTBEP)KICH-
HbIit THpopManmonHbM ucbMoM Ilpesunnyma Briciiero Apourpasxksoro Cyna
P® or 13 mapta 2001 . Ne 62. Tem He MeHee, Kak yke ObLJIO OTMEUCHO BBIIIIE,
CyleOHbIC aKThl B POCCHICKOI CHCTEMe IpaBa He SBIISIOTCS HOPMATHBHO-IIPABO-
BBIMHU aKTaMH U HE MOJJIekKaT 00sI3aTeIbHOMY IPUMEHEHHIO, IPUMEHEHHUE UX CY-
JaMU TIPU pa3pelleHNuN KOHKPETHBIX JeJl OTPaHU4eHO, U3 YeTro CIEyeT, 4To Cy-
JIbl MOTYT NMPHMEHSATH MX JIMIIb B KaYE€CTBE aKTOB Cy/eOHOTO TOJIKOBaHMS, a HE
HOPM IIpaBa.

CrnemyeT OTMETHTD, YTO B CBS3M C BHECEHHEM M3MEHEHHI U JTOMOIHEHHUH B
@3 “O06 akIMOHEPHBIX 00IIECTBaX ™ KOJINYECTBO CAENIOK, B COBEPIICHHH KOTOPBIX
UMeeTCs 3aMHTEPECOBAHHOCTh M 3aKJIIOYaTh KOTOPhIe OyAeT HeOOXOAUMO B 0CO-
6oM mopsiake, npeaycmorpeHHoM P3 “O0 akIMOHEPHBIX OOIIECTBAaX”, YBEJH-
YUTHCSA, YTO YMEHBIIUT CIIyyal HapyLICHUS [IPaB aKI[MOHEPOB IPH 3aKIIOUECHHH
yKa3aHHBIX CAEJIOK U 00JeTdUT paboTy CyI0B PH pa3pelIeHUH CIIOPOB, CBA3aH-
HBIX C OCIIApUBaHHUEM TaKUX CIHEJIOK.

’ Ilocranosnenne Ilpesnauyma Bricuiero Apburpaxuoro Cyna PO or 27 urons 2000 r.,
Ne 8342/99.
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B @3 “O06 axmuonepHsIx obmectax’” B penakuuu ot 07.08.2001 r. pacmm-
PEHO MOHATHE 3aMHTEPECOBAHHBIX JIHI. Terepb 3aMHTEPECOBAHHBIMU B COBEp-
IIEHUH CAEIKHU MPU3HAIOTCS HE TOJNBKO JIMIA, 3aHUMAIOIIHE TOKHOCTH B Opra-
Hax yNpaBJeHusl 00IECTBa U aKIIMOHEPHI B CIIydyae, €CJIH OHH COBMECTHO CO CBO-
UMK apPUIMpOBaHHBIME JHLAMU BiaaetoT 20 u Gojee MPOLEHTaMH TOJOCYIO-
IIMX aKLUil 001IecTBa, HO U JIMIA, UMEIOIIHE ITPABO JIaBaTh OOIECTBY 00s13aTeNb-
HBI€ JUISI HETO yKa3aHHS BHE 3aBUCHUMOCTH OT TOTO, KAKUM KOJHMUYECTBOM aKIIUH
00ILECTBa OHU BIAJICIOT, @ TaKXKe YNPABJIAIONIas OPraHU3alMsl WIN YIIPaBIISIO-
U .

Kpome Toro, pacmmpeH nepedeHs cirydaeB, B KOTOPBIX TaKHe JHIa IPpHU3Ha-
I0TCS 3aMHTEpEecOBaHHBIMH. Hampumep, Temeppb BbIlIeyKa3aHHbIE JUIA OyIyT
CUNTAThCS 3aMHTEPECOBAHHBIMU HE TOJIBKO B CIIydae, €CIM OHU SBISIOTCS CTOPO-
HOM, OCPEAHNKOM WJIM MPEJCTABUTENEM B TAKOH C/IENKE, HO U BBITOAOIIPHOOpE-
TaTereM. ODTO MO3BOJIMT COKPATUTh CIIydyad COBEPIIEHHs yKa3aHHBIX CIENIOK B
OOBIYHOM TOPSIIKE 32 TOIIKUCHI0 TEHEPAIBLHOTO AUPEKTOPa, a 3HAYUT U BBIBOJA
AKTHBOB, U TOJIO)KUTEIBHO CKAXKETCS HAa Pa3BUTHUH LUBHIM30BAHHON MPAKTUKU
KOPIIOPaTHBHOTO yIpaBieHus B Poccuu, Koria 4wieHbl OpraHoB yIpaBlieHHs 00-
IIECTBOM OyIyT JEWCTBOBATh HE B CBOMX JIMYHBIX HHTEpPECAx, a B MHTEpecax 00-
I1eCTBa.

BHecenune ykazaHHbIX u3MeHeHunidl B @3 “O0 akuumoHepHBIX oOmiecTBax”
0J1arOTBOPHO CKaXKETCS U Ha BOBMOKHOCTH OCITAPUBAHMUS CJIENIOK, COBEPIIESHHBIX
00ILECTBOM, ITOCKOJIBKY TETIEPh Y CYI0B NOSBHUTCS OONbIIE OCHOBAHUI IJIS ITPU3-
HaHUs CIIEJIOK, COBEPLICHHBIX B HAapylICHUE MPaB aKIIMOHEPOB U UHTEPECOB 00-
IIECTBa, HEACUCTBUTEIILHBIMU.

3.3. Ocob6eHHOCTN pacCMOTPEHUSA CNOPOB O NPU3HAHUU
HeAeNCTBUTENbHbIMU KPYMNHbIX CAENOK

[TpoGnembl B PaBONMPUMEHHUTENBHON TPAKTUKE YacTO BO3HUKAIOT B CBSI3U
CO CIIOpaMH O NMPHU3HAHWU HEAEHCTBUTEIBHBIMU KPYITHBIX CAEIOK.

B coorBerctBun ¢ @3 “O0 akiMOHEpHBIX 00IIECTBaX” B PEOAKIUH OT
07.08.2001 r. pemenne 06 01oOpeHUN KPYITHOM CAENKH, TPEAMETOM KOTOPOH SIB-
JISIETCSl UMYILECTBO, CTOUMOCTh KOTOPOTO COCTABISET OT 25 10 50 mporeHToB Oa-
JIAHCOBOW CTOMMOCTH aKTHBOB OOIIECTBa, TPUHUMAETCS WIEHAMH COBETA JIUPEK-
TOpOB (HaOJIIOIATENFHOTO COBETa) 00IIeCTBa AUHOIIACHO, IPU 9TOM HE YUUTHI-
BAIOTCSI TOJIOCA BBIOBIBIIMX WICHOB COBETA JUPEKTOPOB (HAOIIOAATEILHOTO COBE-
Ta). B cirydae, ecnu enuHOIIacue coBeTa AUPEKTOPOB (HAOIIOAATENILHOTO COBE-
Ta) 0OLIeCTBa [0 YKa3aHHOMY BOIIPOCY HE JOCTUTHYTO, II0 PELICHUIO COBETA JH-
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PeKTOPOB (HAOIIOAATEILHOTO COBETa) O0IIECTBA BOIPOC 00 000pEHUH KPYITHOM
CHIEIKK MOXET OBbITh BBIHECEH Ha pelIeHHe OOLIero coOpaHus akIMOHEpoB. B
9TOM Clly4ae pelieHue IPUHUMAETCs O0IIUM COOpaHneM aKIIMOHEPOB — OOJIBIIH-
HCTBOM TI'0OJIOCOB aKIITUOHEPOB — BJIAJICIIBIICB I'OJIOCYIOIIUX aKL[PIﬁ, IIPUHUMAaBIIUX
yuactue B coOpanuu. B ciydae, eciu caenka coBepllieHa ¢ HapylIeHHeM Tpe0o-
BaHUI 3aKOHOJIATENLCTBA, OHA MOXKET OBITh NMPU3HAHA HEAECHCTBUTEIHHOM.

Crenyer oOpaTuTh B 3TOi1 CBsI3M BHUMaHHe Ha coBMecTHoe [TocraHoBneHne
[Inenyma Briciero Apoutpaxsoro Cyna P® u Ilnenyma BepxosHoro Cyna PO
ot 02.04.97 . Ne 4/8 “O HEeKOTOPBIX BOIIPOCAX MPUMEHEHUs (eepaaIbHOTO 3aK0-
Ha “O0 aKIMOHEPHBIX 00IIECTBaX”’, B KOTOPOM YKa3bIBACTCs, YTO ‘B CIIydae CO-
BEpILICHNS KPYHMHON CHENKH I'eHEepaJbHBIM JUPEKTOPOM (IMPEKTOPOM) aKIHO-
HEPHOI'O 06IJ_ICCTBa WK YIIOJTHOMOYCHHBIM UM JIMIIOM IPHU OTCYTCTBUU HE00X0-
JUMOT'O PEIICHUS COBETa AUPEKTOPOB (HAOIIOAATEILHOIO COBETA) MM OOIIETo
coOpaHus aKIIHOHEPOB Takas CIeJIKa SIBISIETCSl HeleWCTBUTENbHOM. OHaKo OHA
MOJKET OBITh MPU3HAHA CYJIOM UMEIONIEH IOPUINYECKYIO CHITY M CO3JAIONIEH st
00IIeCTBa BBITEKAIOUINE U3 Hee IpaBa M 00sS3aHHOCTH, €CIIH IIPH PACCMOTPEHUHU
criopa OyJieT yCTaHOBJICHO, YTO B TIOCJIEAYIONIEM JaHHasl clielika Oblia 0Jj00peHa
COOTBETCTBCHHO COBETOM JHUPEKTOPOB (HAOIIOMATENBHBIM COBETOM) JHOO 00-
UM coOpaHieM aKIMOHEpOB olliecTBa”.

B cBs3u ¢ BBIIICU3JIOKEHHBIM, CIIEAYET COMNIACUTHCA C MHCHUEM CYJIbU Bric-
nrero Apoutpaxuoro Cyma P® I'. C. [IlankuHO#, KOTOpas OTMETHIIA, YTO ‘B JaH-
HOM ClTy4ae BO3MOXKEH BOIPOC: KaK yBs3aTh BHIBOJ O HE/ICHCTBUTEIBHOCTH CJIEI-
KU B CBA3U C HCCOOTBETCTBHUEM €€ 3aKOHY, C O}IHOﬁ CTOPOHBI, U O JOIIYCTUMOCTH
NPU3HAHUS €€ UMCIOIICH FOPUANIECKYI0 CHIy — ¢ Apyroi”'®. OO0CHOBAaTh 3TOT
BBIBOJI MOYKHO TEM, YTO JJIs FOPUIHUCCKON OC3YIPEUHOCTH KPYITHON CACIKH He-
00XOJMMBI JIBa DJIEMEHTA — COOTBETCTBHE €€ HOpMaM 3aKOHOJATeNIbCTBA, PEryJIH-
PYIOIIEro NpaBOOTHOIIEHHUS, CKIIAJIBIBAIOLIMECS HA OCHOBE JaHHOM cAeKH (KyI-
JIS-TIpoJaka, MOAPSA U T. 1.) U HAJIMYWE COIIACHsl Ha €€ COBEPILEHUE CO CTOPO-
HBI OIIPEICIICHHOTO OpraHa yIpaBJIeHHs 00IIeCTBa, TO €CTh HEOOXOIUM CIIOKHBIN
topuauyeckui coctaB. OTCYTCTBHE JIIOOOTO U3 3THX 3JIEMEHTOB JIMIIAET KPYII-
HYIO CIIEJIKY Iopuanyeckor cuiibl. Ho, ecim crenka o cBoeMy colepikaHHIo CO-
OTBETCTBYET HOpMaM 3aKOHO/IATENbCTBA, HE UMEET TIOPOKOB B CBOGH conepika-
TENBHOI YacTH, COBEpIICHA B MMCHMEHHOH (hopMe, TO MOSBIEHHE BTOPOTO dJe-
MEHTa I0PUINYECKOT0 COCTaBa, HEOOXOIMMOTO sl €€ JeUCTBUTELHOCTH, C He-
KOTOPBIM pa3pbIBOM BO BPEMEHHU (OT MOMEHTA COBEPIICHHS CAEIKH) MOXHO pac-
LICHUBATh KaK HECOOJIOIEHHE CPOKa €€ O00pEHUs], He BIMSIOIIET0, OJHAKO Ha

" Mamkwuaa I.C. HexoTopsle BOIPOCH NPUMEHEHHS KOPIIOPATUBHOTO 3aKOHOJATEIbCTBA.
Bectaux Briciiero Ap6utpaxnoro Cyna PO, Ne 5, 1999 .
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IOPUINYECKYIO TIOJIHOLIEHHOCTh 3TON CHIENIKU C TOYKH 3PEHUS €€ COIAepKaHUSA U
odopMIIeHUS.

VYKa3aHHBIM NOAXOJ K HOPSAAKY NEHCTBUTEIBHOCTH KPYIHBIX CHIEIOK C OfI-
HOU CTOPOHBI 000CHOBAH M, XOTSI OH HCXOIHUT M3 HOpM D3 “O0 aKIIHOHEPHBIX 00-
miecTBax” B pegakuuu oT 13.06.96 1., B KOTOPOIi MONIOKEHHE CTaThu 79 3ByUano
TaKUM 00pa3oM, 4TO COBET TUPEKTOPOB MM 00Iee cOOpaHHe aKIIMOHEPOB IPH-
HUMAJIO peIlIeHHe O COBEpIICHUH KPYIHBIX CIENIOK, OH IPUMEHUM U K JIefCTBY-
IOIeH pefaKkuuy Ha3BaHHOM CTaTbd, B COOTBETCTBUHU C KOTOPOH OpTaHbI yIpaB-
JIEHUs IPUHUMAIOT peleHrne 00 o00peHNH KPYIHBIX CAENOK. JJaHHBIHA moaxon
MOXKHO paccMarpuBarh Kak 000CHOBaHHBIN ITOTOMY, YTO, €CJIH PYKOBOJCTBOBAThb-
cs1 OyKBaJIbHBIM TOJIKOBAHUEM 3aKOHA, ITOJIYUUTCSI, YTO OOOPATH KPYIHYIO CHIel-
Ky He 00513aTeNbHO Mepe]] €€ COBEPIICHHEM, MOXHO CJIeIaTh 3TO U MOCIIE.

Ho, ¢ npyroii croponsl, Hu B coBMecTHOM Iloctanosnenuu Ilnenyma Bep-
xoBHoro Cyna P® u Briciero Ap6urpasxkuoro Cyna P®, vu B @3 “O0 akunonep-
HBIX 0011IecTBaX” HE YCTAaHOBJICHO CPOKA, B TCUCHUE KOTOPOTO TaKask CENKa MO-
neUT ono0peHuto. To ecTh MoNTyyaeTcs, 4To Takasi CAeIKa MOXKeT ObITh 07100pe-
Ha XOTb 4yepe3 20 JieT mociie ee HemOCPEACTBEHHOTO COBEPIIISHHUS U 3TO He Oyner
ABJSIThCA HapylIEHHEM 3aKOHOAATeNbCTBa. KpoMe Toro, BO3HUKAET BOIPOC: UTO
JleTIaTh B Clly4ae, Clii ClIeJIKa, COBEPILEHHAs JI0 €€ OJOOPEHUs] COBETOM JIHPEK-
TOPOB/0O0IIMM COOpaHUEM aKITHOHEPOB OOIIECTBA BCe JKe He OymeT omobpena? B
TaKOM CJIy4ae OHA MOXKET OBITh MPU3HAHA HEACHCTBUTEIbHOM. To eCTh CTOpOHAM
C/IETIKH OCTaHETCS TOJBKO JKJaTh, KOT/AA e MPOoilIeT CPOK MCKOBOI TaBHOCTU
(1 ron), a 10 TOTO UCTIONMHSTH 0053aTEIbCTBA, BHITEKAIOIINE U3 TAKOW CIIEITKU Ha
CBOM CTpax U pHUCK.

PyKoBOACTBYSICh YKa3aHHBIMHU COOOPaKEHHSIMH, MOYKHO CZEJIaTh BBIBOA, UTO
KpYIHAas C/eNKa I0JDKHA OBITh 0100peHa He B JII000e BpeMsi: Kak 10 ee COBepIIe-
HUS, TaK U 1OCJIe, a UMEHHO JI0 €€ HEeIOCPEeICTBEHHOTo coBepiieHus. Crienona-
TeJabHO, B coBMecTHOM [loctanoBnenuu [Inenyma Bepxosuoro Cyna P® u Ilie-
HyMa Briciiero Ap6urpaxsoro Cyna PO caenan HempaBUIBHBIN BBIBOJ] OTHOCH-
TEJIBHO MOPSAIKa COBEPIICHUS KPYIIHBIX clienoK. Kak cnpaBennnBo orMeyaroT B.
Kpocc u [I. Tycos", “maHHOe pa3bsiCHEHHE ABYX BBICHIMX CYIEOHBIX MHCTAHIIHH
NPOAMKTOBAHO, CKOpEe BCEro, HEOOXOAMMOCTBHIO OOecredeHHs CTaOMIbHOCTH
UMYIIIECTBEHHOTO 000POTa U 3allMThl HHTEPECOB KPeauTopoB obiects”. Kpome
toro, “IInenym Bricmero Apoutpaxuoro Cyna P® ogHO3HaYHO YCTaHOBUII, UTO
B CIIy4asx, KOIZa OpraH IOpHINYECKOTO M JeHCTBOBAJ C IMPEBBIIICHNEM IO-

"' Kpocc B., Tycos JI. Hekotopsie npoGiieMbl IpakTHKK IPUMEHEHNUS cTaThu 168 I'paxkna-
HCKOTO Kojiekca PO apburpaxusivu cygamu. — Bectauk Beicmero Apourpaxsoro Cyna
P®, Ne 10-11, 2001 .
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HOMOUHWH, YCTAaHOBJIEHHBIX 3aKOHOM, CIIEAYeT PYKOBOJCTBOBAThCS cTaTheil 168
I'paxxnanckoro xonexca P®”, To ecTh COOTBETCTBYIOIINE CACIKU JOKHBI TIPH3-
HaBaTbCsl HUYTOXXHBIMU. KCTaTI/I, ¥ B Ha3BaHHOM BbIIIe [locTaHOBIIEHUT HneHy-
Ma BepxoBHoro Cyna P® u IInenyma Bricmero Apourpaxksoro Cyna PO kpym-
Hasl CJIeJIKa MPSIMO He OTHECEHa K YHCIy ocriopuMbIX. B myHkre 14 [Toctanosie-
HU JIAIIb OTMEYACTCA, YTO KpYITHaA CACJIKA, COBEPIICHHAA I'€HEPAJIbHBIM JUPCK-
TOPOM (IUPEKTOPOM) aKIIMOHEPHOTO OOIIECTBA WJIM YIIOJIHOMOYEHHBIM UM JIH-
IIOM TIPH OTCYTCTBUHM HEOOXOIMMOTO PELICHUS COBETa TUPEKTOPOB MM OOLIETO
coOpaHus aKIIMOHEPOB, SIBJSIETCS HE/IeHCTBUTENBHOMN, TO €CTh COINIACHO 00IeMY
npaBuity, chopMyITUpOBaHHOMY B cTathe 168 I'pakmanckoro komekca P®D, Huu-
TOXKHOM.

B nanHOM citydae mymaercst, 4To ObUIO OBl 11e1ec000pa3HO0 OTMEHUTH COOT-
BETCTBYIOILEe ToJIoKeHHe coBMecTHOTO [locranoBnenus [linenyma BepxoBHoro
Cyna P® u [Tnenyma Briciero Apoutpaknoro Cyna PO u BHeCTH cOOTBETCTBY-
IOIIHE U3MEHEeHUS B cTaThio 79 @3 “O0 akIMOHEPHBIX 00IIeCTBaX U OMpe/e-
JIUTh, YTO PelLIeHre 00 000PEHNH KPYITHON CIENKH JOIKHO IPUHUMAThCS COBE-
TOM JIMPEKTOPOB (HAONIIONATENILHBIM COBETOM )/00IINM COOpaHUEeM aKIMOHEPOB
00IIeCTBa 0 MOMEHTA COBEPILEHHUS TAKOH CICIKH (TO €CTh 10 3aKJIIOUSHHUS CO-
OTBETCTBYIOIIETO IOTOBOPA).

Crnenyer oOpaTHTh BHUMaHKE Ha MpoOIeMy KBaTU(HUKAIIMK CACTIOK C 3aMH-
TEPECOBAHHOCTBIO U KPYIIHBIX CIACIIOK, COBEPUHICHHBIX C HAPYIICHUEM ITOJIOXKE-
Huid @3 “O6 akipoHepHbIx obmecTBax”. B cratbe 166 ['paxkaaHckoro koaekca
P® nHeneiicTBUTENBHBIE CACIKU Pa3/elieHbl Ha:

1) OcniopuMBble — CAENKH HEEHCTBUTENbHBIE I0 OCHOBAHUSM, YCTAaHOBJICH-
HBbIM rpa)K}IaHCKI/IM KOAEKCOM, HJIM B CUJTY NPU3HAHUA UX TAKOBBIMU CYIOM.

2) HuuToxHBIE — CACIKU HeﬂeﬁCTBHTeHBHLIe HE3aBUCHUMO OT IMMPU3HAHUA UX
TaKOBBIMH CyJoM. [Ipu 5TOM cienka, He COOTBETCTBYIOIIAs TpeOOBAHHSIM 3aKOHA
WJIX UHBIX MTPABOBBIX aKTOB, HUYTOXXHA, €CJIM 3aKOH HE YCTaHABJIMBACT, YTO TaKas
CZeJIKa OCIIOpUMa WIK He IIPEJyCMaTpUBAET UHBIX IIOCIEACTBUM HapymeHus. To
€CTh B ClIydae, €CJIU CIeNIKa He COOTBETCTBYET TPeOOBAHUSAM 3aKOHOATENILCTRA,
OHa SIBJISIETCS HEACHCTBUTENLHON U HE MOPOKIAET FOPUANUECKUX TTOCIEICTBHM €
MOMCHTA €€ COBEPIICHUS, ITPU OTOM PCIICHUA O ITPU3HAHUU €€ He}:[eﬁCTBHTeHB-
HOH He TpeOyercs. Cyn NHIIb pelaeT BOIPOC O MPUMEHEHHUH MOCIIEACTBUIA He-
NEUCTBUTEIILHOCTH HUYTOXKHOM CHEIIKU.

[Tpu 5TOM B OTHOLICHUM CHENOK ¢ 3anHTepecoBaHHOCThI0O D3 “O0 akumo-
HEpHBIX 00IECTBaX” YETKO YCTAHOBJIEHO, YTO “‘CIIEIIKA, B COBEPIICHUH KOTOPOH
UMeeTCs 3aMHTEPECOBAHHOCTh, COBEpPLICHHAs C HapylIeHHEeM TpeOOBaHUI K
caenke, npeaycMoTpeHHbix @3 “O0 akIMOHEPHBIX 00IIeCTBaX”’, MOKET OBITH

104



IpU3HaHa HelleHCcTBUTENbHOM. ClenoBaTenbHO, 3aKOHOATENb YeTKO OTHEC ClIe-
KU C 3aMHTEPECOBAHHOCTHIO K OCIIOPHUMBIM.

ITonTBeprkaaeTcs 3To U CyneOHOI MPaKTUKON MO CrIopaM O MPU3HAHUU Clie-
JIOK, C 3aMHTEPECOBAHHOCTHIO, COBEPIIECHHBIX C HapyIICHHEM 3aKoHa, Heael-
CTBHUTEIbHBIMHU.

Hampumep, OAO “Tlpuaprynckoe” — akuuonep OAO “Bapberannedreras”
o0parmioch B ApOUTpaXkHBIN Cy[ XaHThI-MaHCHIICKOTO aBTOHOMHOTO OKpyTa ¢
uckom k OAO “Bapserannedreras” u OAO “CugaHko” o IpU3HAHUU HEACHCTBH-
TEJBHBIM (HUYTOXHBIM) I0TOBOPA KYIUIH-IIPOJAKU aKIHUH U IPUMEHEHUH MoCTIe-
JICTBUI HEJNECHCTBUTEIBHOCTY HUYTOKHOM CHEJIKH, KOTOpas 10 €r0 MHEHUIO Ha-
pylIMia ero mpaBa U 3aKOHHbIE HHTepechl. PelieHreM cynia 10roBop KyIIH-TIpo-
JlaKM aKUUHP NIPU3HAH HEACUCTBUTEIbHBIM B CUIIY €0 HUYTOKHOCTU. B anesuis-
[IMOHHOW MHCTAHLUH JIeJI0 He paccMarpuBaioch. DenepaiabHbId apOUTPaKHBIN
cyn 3amanHo-CuOUPCKOTO OKpyra CBOMM IOCTAaHOBIIEHHEM OTMEHWJ pellleHre
CyZla IEPBOM MHCTAHLIUY B YaCTU IIPUMEHEHUS MOCIEACTBUNA HENCHCTBUTENBHOC-
TH CIIeJIKH. B ocTanpHOI yacTu peleHre cyJa nepBoil HHCTaHIMU 10 Ha3BaHHO-
MY ey OCTaBJICHO 0e3 M3MEHEHHI.

Ha pemenus no ykazaHnHoMy ey ObLT mofaH npotect U [locraHoBIeHHEM
[pesunanyma Bricmero ApoutpakHoro Cyna PO pemenust cynoB Obuin oTMEHe-
HBI U JI€JI0 HallpaBJIeHO HAa HOBOE PACCMOTPEHHE 110 CIIETYIOUIUM OCHOBAHUSAM.

Kak cnenyer u3 marepuanos nena OAO “BapreranHedreras” (mpomaBIioM)
u OAO “Cunanko” (mokymnaresaem) ObUT 3aKTIOUEH JOTOBOP KYIUIA-TIPOIaXH aK-
1A, B COOTBETCTBHHU C KOTOPBIM MPOAABEI] PO/, a TOKYIaTellb KyIUIl O0BIK-
HoBeHHbIe akiu OAO “Bapberannedreras”.

PaccmarpuBas nieno, Cyq yCTaHOBHJI, YTO IIPU 3aKITIOYEHHUH IOTOBOpPA CTOPO-
HaMu ObLIM HapyuieHbl TpeOoBaHus O3 “O0 akunMOHEpHBIX 00IIECTBaX” K MO-
PAAKY 3aKJIIOYEHHUS CAETIOK, B COBEPLICHUH KOTOPBIX MMEETCS 3aMHTepecOBaH-
HOCTh. ClieioBaTeNbHO B COOTBETCTBHH CO cTaTheil 168 I'parkmaHcKoro komekca
P® u crarbeii 84 @3 “O6 akMOHEPHBIX 00IIECTBaX” TOTOBOP KYILTU-TPOJAXKH
aKiui, 3axroueHHbI Mexny OAO “Bapwerannedreras” u OAO “Cunanko”, siB-
JIETCSI HUITOXKHBIM.

B cootBercTBHHM co cTarbeli 168 ['paxmanckoro konekca PO caenka, He co-
OTBETCTBYIOIAsl TPEOOBAHUAM 3aKOHA WM MHBIX NPABOBBIX aKTOB, HUYTOXKHA,
€CJIM 3aKOH He YCTaHaBIIMBAET, YTO TaKas CAEIKa OCIOpPUMa, WIN He IperycMaT-
pHMBaeT WHBIX TOCIEACTBUN HapyueHus. B coorBercTBrH co crarbeit 84 @3 “O0
AKIMOHEPHBIX 00IIeCTBax” “cleiKa, B COBEPIICHUN KOTOPOH UMEeTC s 3auHTepe-
COBaHHOCTB, COBEPILEHHAs C HapylleHHEeM TpeOOBaHHMH K CIEINKe, MPEIyCMOT-
peHHBIX cTaThei 83 HacTosmero denepanbHOro 3akOHa MOXKET OBITH ITPHU3HAHA
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HeneiicTBuTennbHON. TakuM 00pa3zoM, CIIOpHas ClleNKa KyIUTH-IIPOIaXKH SBISIETCS
OCIIOPHUMOH, U CyZl HEOOOCHOBAaHHO yKa3all Ha TO, YTO CJIEJIKa HUYTOXHA .

Ecnu ¢ xBanmudukanuei cienok ¢ 3aMHTepeCOBaHHOCTBIO, COBEPIIEHHBIX C
HapyIlIeHHeM 3aKOHOIATEeNIbCTBA, BCE JOCTAaTOYHO OYEBUIHO, TO CPEOH CIIeIHa-
JINCTOB HET €JMHCTBAa MHEHHUH 110 BOIPOCY KBAIN(HUKALUK KPYITHBIX CEJIOK, CO-
BEPIICHHBIX aKIIHOHEPHBIM OOIIIECTBOM B HapyIlIEHHE MOPSI/IKA, YCTAHOBICHHOTO
@3 “O0 akiHMoHEpHBIX 00IIeCTBaX’, TO €CTh 0€3 comIacks COoBeTa AUPEKTOPOB
(HabMIOMATEeIPHOTO COBETa) HIIM OOIEro coOpaHus AaKIMOHEPOB OOIIECTBA.
BoNBIIMHCTBO IOPUCTOB CYUTAIOT TAKHE CIACITKH HUUTOXKHBIMU B CHITy HECOOTBE-
TCTBHUSI MX TpeOOBaHMAM 3aKoHoAaTenbcTBa. CyIIecTByeT TakKe MHEHHE, 4TO
yKa3aHHbIE CICJIKU SBJISIOTCS OCIHOPUMBIMH.

HexoTopble cnenuaiucThl CYUTAIOT, YTO KPYIHbBIE CAEIKH, COBEPIICHHBIC
0e3 oo0OpeHH sl UX COOTBETCTBYIOLIMM OPIaHOM YIIPaBJICHHsI aKIIHOHEPHOTO 00-
IIECTBA, CIIEAYET KBaIU(UIMPOBATh KaK JISHCTBUTENbHbIE, HO CO3JAOIHNe Mpa-
BOBBIE TIOCJIE/ICTBHS HE JJIs1 aKIIMOHEPHOTO OOIIECTBA B LIEJIOM, & TOJIBKO ISl Op-
raHa yIpaBJjeHMs, MPEBBICUBIIETO MOJHOMOYMS (€IUHOINYHOTO WIN KOJIIETH-
aIBHOTO OpraHa yIpaBleHus o0uiecTsa). B TaHHOM citydae IMoUIeKHUT IpuMeHe-
Huto cTaThs 183 Ipaxnanckoro xogexca PO “3axitoueHue cIeaku HEYyIIOIHOMO-
YEHHBIM JIMIIOM™, B COOTBETCTBHM ¢ KoTopoil “IIpm OoTCyTCTBHMH MOIHOMOYHIA
JIeMCTBOBAaTh OT MMEHM APYTOTo JHIA M TPEBBIIICHUS TOJTHOMOYMH CHEIKa
CUMTaeTcs 3aKII0YeHHOM OT MIMEHH U B MHTEpEeCcax COBEPILHUBIIETO ee JINIa, €CIIn
TOJIBKO JIPYroe JHIO (IPEeNCTaBIIEeMblil) BIOCICACTBUH IIPIMO HE 000pUT aH-
Hylo crenky. [locnenyromiee onoOpeHne CIENKN MPEICTaBIsEMbIM CO3/AeT, U3-
MEHSIET U MpPEeKpalllaeT Ui Hero IpaKIaHCKUe TpaBa U 00I3aHHOCTH IO JaHHON
CelIke ¢ MOMEHTA €€ COBEpIeHUs .

B Hacrosiiiee BpeMs B CBSI3U ¢ BHECEHHEM MU3MEHEHHM U ToNoaHeHu B O3
“O0 axIMOHEpHBIX O00IIecTBaX”’ 3aKOHOAATENBbHO 3aKPEIUICHO, YTO KpPYIMHBIE
CHIENIKU U C/ICNIKH C 3aMHTEPECOBAaHHOCTHIO, COBEPIIEHHBIE B HapylIeHUe Tpe0o-
BaHUM, ycTaHOBIEeHHBIX B D3 “O0 akunoHEepHBIX 001IecTBaX’, MOT'YT OBITh ITPU3-
HaHbBI HEICHCTBUTEIBHBIMU CYJIOM: B COOTBETCTBHH €O cTaThelt 79 @3 “O0 akim-
OHEpHBIX o0IIecTBax” “KpymHas c/ejKa, COBEPILIECHHAsA ¢ HapyIIeHHeM TpeboBa-
HUI HACTOSILEH CTaThH, MOXKET OBITh MPU3HAHA HENEHCTBUTEIHLHOM 110 UCKY 00-
IeCTBA WM aKIIMOHEpa” U Ha OCHOBaHMHU cTaTbu 84 3 “O0 aKIMOHEPHBIX 00-
necTBax” “cienika, B COBEPIICHUH KOTOPOH MMeeTCs 3aMHTEPECOBAHHOCTD, CO-
BEpIICHHAs C HapylIeHHeM TpeOOoBaHUIl K CHelKe, MPeIyCMOTPEHHO HacTos-
M DenepanbHbIM 3aKOHOM, MOXKET OBITh MTPU3HAHA HEJCHCTBUTEIBHOMN 110 HC-

"> [Tocranosnenue [pesuauyma Briciero Apourpaxuoro Cyna PO or 31 oxrs6ps 2000 1.
Ne 3020/00.
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Ky 00IIecTBa Wi akipoHepa”. CienoBaTebHO, B COOTBETCTBUU C HOBOM pelak-
et O3 “006 akMoHEepHBIX 00IIeCTBaX

1) KpynHble cienku u clieNKu B COBEPILIEHHH KOTOPBIX UMEeTCs 3auHTepe-
COBaHHOCTh, COBEPILIEHHBIE ¢ HAPYIICHHEM TPeOOBaHUI COOTBETCTBYIOLIUX I10-
noxeHuit O3 “O0 akIMOHEPHBIX 00IIECTBAX”, SIBIISIOTCS OCIIOPUMBIMH, TO €CTh
MOTYT OBITh MPU3HAHBI HEJCHCTBUTEILHBIMH TOJBKO B CYICOHOM MOPSIKE.

2) Cpox UCKOBOH JaBHOCTH II0 CIIOpaM O IMPU3HAHUM TaKUX CAEIOK Hemel-
CTBUTEJILHBIMHU COCTABIISIET OJIUH TO/I.

3) Wcku o mpu3HaHUU Ha3BaHHBIX CIIEJOK HEJAEHCTBUTEIHLHBIMUA MOTYT TO-
JIaBaTh TOJILKO a) aKI[MOHEPhI OOIIECTBA U 0) CaMO aKIIMOHEPHOE OOIIECTRO.

CrienManucThbl B 00IacTi KOPIOPATHBHOTO NpaBa HEOJHO3HAYHO TTOIXOMST
K PEIIeHUI0 BOIpOca O 3HAYEHUH YKa3aHHBIX mojioxkeHu D3 “O06 akImoHEepHBIX
obmectBax” B penakuuu ot 07.08.2001 1. B HeKoTOpBIX paboTax BHICKA3bIBACTCS
MHEHHE, YTO BHECEHHE Ha3BaHHBIX MOJOkeHUH B D3 “O06 akMOHEpHBIX 00IIIe-
cTBax” MOJIOKUTEIHHO MOBIHSIET HA KOPIIOPATUBHYIO KyIbTypy B Poccuun®, moc-
KOJBbKY B Poccun mMpoKo pacnpocTpaHeHa MpakTUKa MIPU3HAHUS CIIEJIOK Heael-
CTBHUTEIBHBIMU M, KPOME TOTO, KOMIIAHWU YacTO MOJABAJIM UCKU B CYI C IENBIO
NPU3HAHUS HENCHCTBUTEIBHBIMUA COOCTBEHHBIX CHIEJIOK, YTO IMOJAPHIBAJIO CTa-
OWJIBHOCTH KOPIIOPATHBHOTO yrpaeieHus B Poccum.

C npyroit CTOpOHBI, cleqyeT OTMETUTh, YTO B JaHHOM Ciydae, Ipu3HaBas
KPYIHBIE CIENIKU U CACIKU C 3aMHTEPECOBAaHHOCTHIO, COBEPILIEHHBIE C HapyIIe-
HueMm @3 “O06 akIHOHEPHBIX 00IIeCTBaX’’, OCIIOPUMBIMH, 3aKOHOATEIb Al aK-
[IOHEPHBIM O0LIECTBAM 3eJICHBII CBET Ha COBEPILEHNE TAKUX CIEJIOK C HapyIIe-
HHEM YCTaHOBJIEHHOTO 3aKOHOM IOpS/KA, TOCKOJIBKY Teleph HMPU3HATh TaKue
CHIENIKY HEeNeHCTBUTEILHBIMA MOXHO OYJIET TOJBKO B CyA€OHOM MOpPSIKE. A st
9TOT0 HEOOXOAUMO, YTOOBI HANIENICs aKI[MOHEP, KOTOPBIH 1MoAaj Obl UCK O MPH3-
HAHUM CIIEIKU HEeIeHCTBUTEIBHON B CYI, TIOCKOJIBKY TaKoW UCK, KaK yke ObLIO
OTMEUYECHO, MOXKET OBITh MMOJaH JINOO caMUM OOIIIECTBOM, JHOO aKI[HOHEPOM 00-
mectBa. KoHTpareHTH 10 TOM MM MHOM CIIENIKE, €CIU PYKOBOICTBOBAThCA OYyK-
BaJIbHBIM TOJIKOBAaHMEM 3aKOHA, HE SIBIIIOTCS HAJUICKAIMMH UCTIAMHU IO Ha3-
BaHHBIM BBIIIE CAETKAM.

OxoHYaTeNbHBIN OTBET Ha BOIIPOC O TOM, SBJISIETCS JIM TaKas HOBAIHs MOJI0-
JKUTEJNILHON WIIM OTPUIIATENILHON CMOXET JaTh TOJBKO MPaBOIPUMEHUTENbHAS
MIPaKTHKA.

" Hannpumep, Chadborne and Parke LLP “Law of the C.1.S”, spring 2001.
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3.4. Oco6eHHOCTU pacCMOTPEHUsA CNopoB, CBA3aHHbIX
C obGXxanoBaHWeM peLleHMN COBEeTOB AUPEKTOPOB

Bornbmioe konudecTBO cyneOHBIX CIIOPOB B 00J1aCTH KOPIIOPATHBHOTO yIIPaB-
JICHUS! CBS3aHO ¢ 00XKaJIOBaHWEM PEIICHUI COBETOB AUPEKTOPOB OOIIECTB.

CoBeT AMPEKTOPOB SBISETCS OPraHOM YIPaBJIEHUs 0OLIecTBOM, H30Hpae-
MBIM 00IIMM cOOpaHHEM aKIIMOHEPOB, KOTOPHIN JIOJDKEH 00eCeYnBarh ypasJe-
HUE KOMIIaHHUEN C y4eTOM UHTEPECOB ee akoHepoB. Ha mpaxTuke coBeT aupek-
TOPOB 4acTO AECUCTBYET B MHTEPECAX KOHTPOIMPYIOLIETO aKIMOHEpPa U B CBOUX
COOCTBEHHBIX MHTEpEcax, MPOTUBOPEYAIINX HHTEPECaM KaK OTIENIBHBIX aKIHO-
HEepoB, TaK U odmiecTBa B 1esoM. Hanpumep, cOBET TUPEKTOPOB OCYIECTBISIET
BBIBOJI aKTHBOB B “KapMaHHbIe (GUPMBI”, 0(DIIOPH! I B TOJIOBHYIO KOMITAaHHIO,
MIPUMEHSET MEXaHNW3M TPaHC(HEPTHOTO IIEHO00Pa30BaHMS.

OnHUM U3 CPECTB 3alUThl HHTEPECOB aKIIMOHEPOB OT HEOOPOCOBECTHOC-
TU JEUCTBUI COBETa AUPEKTOPOB SIBIISETCS OCIAPUBAaHUE PEIICHUMN NaHHOTO Op-
raHa ynpaslieHHsl B cyaeOHOM nopsiake. Kak mpaBuiio, pemeHus: COBETOB JUPEK-
TOPOB OCIAPUBAIOTCA B CBSA3H C HAPYLICHUEM HOPSAKA UX NPUHATHUSL.

Hampumep, pemernem obmiero coOpaHusi aKIIMOHEPOB aKIMOHEPHOTO 00-
IecTBa B COCTaB HaOIIONAaTeIbHOTO COBETa M30paHo IATh WieHOB. B manbHei-
IeM JBOE M3 HHUX NMHMCHMEHHO M3BECTHIIN HAOIIOAATEIbHBIH COBET O JOCPOYHOM
MIPEKpaIIeHNH CBOMX OJIHOMOUMH. HabmronaTenbHbIil COBET B cOCTaBe TpeX wWie-
HOB IIPHUHSUI pellieHne 00 YBEINYEHHs YCTaBHOTO KaluTaja o0IIecTBa IMyTeM pas-
MEIIEHUS JOIONTHUTENbHBIX AKIIHH.

VYka3aHHOE pelnieHne HaOIoAaTeIbHOTO COBETa 00IIEeCTBa OBUIO OCIIOPEHO B
Cylle U MPU3HAHO HEJEHCTBUTEIBHBIM MO CIETYIOIUM OCHOBaHUSIM. B cooTBeT-
CTBHH C MONITyHKTOM 4 myHKTa 1 ctarbn 48 d3 “O0 akImoHepHBIX obmecTBax”
K MCKIIIOYUTEIILHON KOMITETEHIMH 00IIero coOpaHusi aKIMOHEPOB OTHOCHUTCS OII-
pelneneHne KOMMYECTBEHHOIO COCTaBa COBETa JUPEKTOPOB (HaOIIOAAaTeIbHOTO
coBeTa) odmiecTBa, M30paHUe ero YWICHOB U IOCPOYHOE MPEKpaIIeHHe NX HOIHO-
Mmounii. Kpome Toro, B coorBercTBHH €O cT. 66 @3 “O0 akIMOHEpHBIX 00IIeCT-
Bax” B ciydae M30paHHs WIEHOB COBETa TUPEKTOPOB KyMYJSTUBHBIM TOJIOCOBA-
HHUEM pelleHne o0I11ero coopanusi akIOHEPOB O JOCPOYHOM IPEKPAIICHNUH 0TI~
HOMOYHMI MOXET OBITh MPUHSTO TOJBKO B OTHOIICHHH BCEX WICHOB COBETA M-
PeKTOpOB (HaOIIONAaTeIFHOTO coBeTa) odmiecTBa. M3 MarepuasoB fena cienyer,
YTO0 cOoOpaHME aKIMOHEpOB OOIIECTBa HE NMPUHUMAJIO PEIICHHS O IOCPOYHOM
MIPEKPAIIEHNH TTOTHOMOYHH JIBYX YJIEHOB HAOIIOAATEIHHOTO COBETA, MOJABIINX
3asBICHHUE O CIOKEHUU CBOMX MOMHOMOYMU. B cBA3M ¢ 3TMM mONHOMOUUS yKa-
3aHHBIX WIEHOB HaOIONAaTEIbHOTO COBETa OOIIecTBa MpeKpalieHs! He Obuti. B

108



COOTBETCTBHH C MyHKTOM 3 cTaTthl 68 d3 “O0 aKIMOHEPHBIX 00IIeCTBax’ pere-
HHUS Ha 3aceJaHdud COBETa JUPEKTOPOB (HAONIOAATEILHOIO COBETa) OOIIeCTBa
NPUHUMAIOTCS] OOJIBIIMHCTBOM TOJIOCOB MPHUCYTCTBYIONIMX HA 3aCEIaHUH, €CIIU
@3 “O06 akuMoHEepHBIX 00IIECTBaX”’, yCTABOM WM BHYTPEHHUMH JTOKYMEHTaMHU
00IleCTBa HE YCTAaHOBJICHO WHOE. YCTaBOM OOIIECTBa MPEIyCMOTPEHO, YTO pe-
nIeHre 00 YBEIMUSHUU YCTAaBHOTO KalMTana oOlIecTBa IMyTeM pa3MelleHH s J10-
IIOJIHUTECIJIbHBIX aKHI/Iﬁ MIPUHUMACTCA Ha6HIO}IaTeJ'ILHI)IM COBETOM 06H_ICCTBa cau-
HornacHo. ClieoBaTeNnbHO, pelieHre 00 yBeIMueHHe yCTaBHOTO KaruTaia oomie-
CTBa JIOJDKHO OBbIIO OBITh IPUHATO MATHIO WIEHAMU HAOMIONATENFHOTO COBETa 00-
IIECTBa, a HEe TpeMs'*.

Takum 00pa3oM, B JIaHHOM cilyyae HaOIIOaTeIbHOMY COBETY OOIecTBa
clieoBasio ObI MPOBECTH BHEOUEpeTHOE 00Ilee COOpaHue aKIIMOHEPOB MO BOIPO-
Cy O JIOCPOYHOM MpPEKpAIIeHHH MOJIHOMOYHI BCEr0 cOCTaBa HaOIIOAaTEIbHOTO
coBeTa 00I1IecTBa U N30paHHUKM HOBOTO COCTaBa HAOJIIOIATEILHOTO COBETa 00IIe-
CTBa.

3.5. Oco6eHHOCTU pacCMOTPeHUs CnopoB
O NPU3HaHUUN He[EeNCTBUTENbHbLIMU peLleHUn
ob6wmx cobpaHnin aKLMoOHepoB

[Moxanyi, caMbIMi MHOTOYHCIICHHBIMH CIIOpaMU B 00JAaCTH KOPHOPaTHB-
HBIX OTHOIICHWH, pa3peliaeMbIMU B Cy/laX, SIBJSIFOTCS CIIOPBI O TPU3HAHUM He-
JEWCTBUTENLHBIMU PEIIEHUH 00X COOpaHUi aKIIMOHEPOB.

YacTo Takue UCKH MCHONB3YIOTCS JHIIb B IENSIX KOPIIOPATHBHOTO IAHTaXa
WM MHUIMUPYIOTCS] KOHKypeHTaMu obmectBa. B HoBol Bepcun 3akona “O6 ak-
LIMOHEPHBIX 00IIeCTBaX”’ CyNIECTBYET Psiji OTPaHUUEHHUH IS BO3SMOXKHOCTEH KOp-
MOPAaTHBHOTO MIAHTaXKa, OJHAKO aHAJIN3 3aKOHO/IATENILHBIX BO3ZMOXKHOCTEN 3ally-
THI HE BBIABHI ()(DEKTHBHBIX METOJOB 3aIIUTHI". DTO HE 3HAYNT, TEM HE MEHee,
YTO HEOOXOJMMBI CIIelIHalIbHBIE MTONPABKH B 3aKoH. Takast 3amura JOJDKHA OIH-
parbcst Ipexk/ie BCEro Ha cyneOHOe pa30rparesibCTBO.

Onnoit u3 HoBarwmii 2000-2001 rr. crano npumeneHue ct. 49 3akoHa “O0
AKIMOHEPHBIX 00INECTBaX”, MO3BOJISIONICE AKITUOHEPY (B T. U. BIAJIENIBILy OIHOU
aKIMK) 00XKaJIoBaTh B Cy/Ie pelIeHHs 00IIero cooOpaHus aKIMOHEPOB, HAaHECIINE
aKIMOHEpY MOTEHINANBHBIN yiep0. Yale Bcero 3To genaercs B IEIsIX 3arnpera

' M3pneuenne u3 Ilocranosnenus Ilnenyma Bricmero Apourpaxnoro Cyma PD ot
22.05.2000r. Ne 6066/99.

'* YcTaHOBIIEH COKPAIIEHHBIN CPOK MCKOBOI JaBHOCTH [UIsl OOXKaJIOBaHUS PEIIeHUIT 00me-
ro coOpaHus — 6 MecsILeB, U JIp.
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NPOBE/ICHHS CIIEAYIOIIET0 COOpaHusl aKIMOHEPOB (TIe NOKHBI OBITh IPHHSATHI
cymecTBeHHbIe a1 AO pelieHus WK MPOUCXOIUT CMEHa PYKOBOJACTBA) Ha OC-
HOBaHUU HEJIMIMTUMHOCTH CO3BIBAIOIIETO COOpaHue coBeTa AUpeKkTopoB. Oue-
BUJIHO, YTO TaKOW KOH(IUKT MHUIIMUPYETCS He (pOpMaIbHBIM HCTIIOM, BIIaJICIO-
muM | akipe, a KOHKypEeHTaMH WIH OZHOM U3 peasbHBIX CTOPOH BHYTPUKOPIIO-
paruBHOro koH(IMKTa. [IpH 3TOM Biajenel OqHOM UM HECKOIBKHUX aKIuid, hop-
MaJIbHO UMEIOIIUI MPaBo MOJaTh UCK, BPSI I MOXKET OOBbEKTHBHO ITOHECTH pe-
QJIBHBIH yIIepo.

Cpeu MHOTOYHCIICHHBIX ITPUMEpOB Takoro poaa — ucku k OAO “Kpucramr”
(Bompoc o cMeHe reHepanbHoro nupekropa), k PAO “Hopunbsckuii Hukens” (1o
(opMe IpoBeIeH s TOIOCOBaHKS Ha COOPaHHUH 110 BOIIPOCAM, CBSI3aHHBIM C PECT-
pykrypuzanueit PAO), k OAO “TlonmumepctpoitmMarepuaisl” (OMBITKA TPOUTHO-
pHpOBaTh pelIeHUE Cya TOJIbKO YCImKHIIA KoHGIHKT), K PAO “Taznpom”, 3an-
pet OAO “MocaHepro” NpoBOaXTH BHEOUEPETHOE cOOpaHre (CMeHa reHepaTbHO-
TO IUpeKTopa), obecreunTeNnpHbIN apect makera akimid OAO “CesepcTains”’, 3am-
per OAO “TpancredTs” sknopTapoBarh Hedts HK “JIYKOWI” n T. 1.

B cents6pe 2001 1. mpe3unent PCIIII A. Bonbckuii HanpaBun B Bepxos-
Hb1it Cyx PO nuceMo ¢ mpocb00#, BO-IIEPBBIX, OTPaHHYUTh BO3MOXKHOCTh aKIIH-
OHEPOB-(U3MYECKHX JIUI] OJaBaTh UCKU B CY/bI O0IIEH IOPUCANKIUH 110 MECTY
JKHUTEIILCTBA, TIEPEHECs Pa30UPaTeNbCTBO B apOUTPaKHBIE CYJIBI IT0 MECTY PErH-
crpauuu AO, BO-BTOPBIX, 3alPETUTH CylaM OOIIel IOpUCIUKINN HAKJIabIBaTh
o0ecIeunTeNbHbIE apeCThl HA aKTHBBI KOMIIAHUH.

dopmanbHO TaKUM 00pa3oM JA0JDKHA OBITh YCTpaHeHa I0pUAnYecKas KO-
3Ws, KOTrJa apOUTPaXkHbIH Cyl U Cy/ 00IeH IpUCAUKINH (TIOCICTHUN — IO UCKY
(U3MYECKOTO JIMIA) MOTYT IPHHSATH IPOTHUBOIIOIOKHEIE pemenus. [loka mpowuc-
XOIUT AajbHENIIee cyneOHoe pa3duparenbCTBO, aKIIMK HAXOIATCA IO apecToM
B oOecrieueHue ncka. C 9KOHOMUUECKOI TOUKH 3pEHUsI peub UAET O TPHBHATBHOM
3axBaTe COOCTBEHHOCTH. VITOrOM CTaHOBUTCSI HEONPEEICHHOCTh B X035 HCTBEH-
HOH nesirenbHOCTH AO, necTabuinu3anus U nepepacipezeeHue mpaB cOOCTBEH-
HocTH. OcTpoTa mpobaeMbl OYEBH/IHA, TOITOMY B KaueCTBE BPEMEHHOI KOMIIPO-
MHCCHOI Mepbl (110 BBEICHUS B ACHCTBHE HOBBIX APOUTPaKHOTO IPOIeCcCyalb-
Horo kofiekca P® u [paxkaanckoro nporieccyaibHoro kogekca PD) mienym Bep-
xoBHOro Cyna P® “He pekomeHmoBan” cynaM oOIIeH FOPUCAUKINN MPHHUMATh
peleHne o 3ampere NpoBeIeHUs COOpaHUi aKIIMOHEPOB 0 MCKaM aKIIHOHEPOB-
¢dusnueckux i 00 odecriedyeHur X TpedoBaHuit'®.

e Kak YK€ OTMEYAJIOCh BBIIIE, IIPOCKT HOBOTO Ap6I/ITpa)KHOFO IpoueCcCyajlIbHOIo KOACKCAa
P® COLACPKUT HOPMY, B KOTOpOfI HCYCPIBIBAIOIIC YKa3aHbl NOABEAOMCTBECHHBIC ap6I/IT-
PaXHBIM CyJlaM Jicjia € YUYAaCTHUEM I'paxKJiaH, HE ABJISIOIUXCA WHAUBUAYAJIbHBIMU NPEAI-
PUHUMATECIIAMU. B tom uucne sTo gena o CIIOpax MEXAY aKHUOHCPOM U aKITHOHECPHBIM 00-
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B To ke BpeMsl BO3MOXHOCTh (hakTHUYeCKOM Momubukammu (eaepaabHOro
3aKOHOJATEIbCTBA pelIeHHEM IUIeHyMoM BepxoBHoro Cyma P® mo mmcemy
PCIIIT (kax mpereneHT) CTaBUT IMOJ COMHEHHe HeoOxoaumocTh HoBoro AITK
(npunsT B nepBoM uyreHuu BecHoit 2001 ) B mpuHnune. Jpyras npobdiaema tec-
HO CBSI3aHa C CUCTEMHON KOPpYILUEH, B JaHHOM Cl1y4ac — IPOCTOM NIEPEOPUEH-
Talyeil 3aMHTEPECOBAHHBIX CTOPOH B apOUTPaXKHBIE CY/IbI C IIPEKHUMH TEISIMU' .

JlocTaTtodHo 4acTo caMHUMH aKIIMOHEPHBIMH OOIIECTBAMH HapYIIAETCs M0-
PSIOK MPOBENEHNUS 00X COOpaHH aKIHOHEPOB.

Hampumep, Apoutpaxusiii cya . Mocksbsl paccmorpen uck OAO “Mocko-
Bckoro HUU paanocsszu” k OAO “/loxonHblil 1oM” 0 MpU3HAHUN HEIEUCTBU-
TENBHBIM IIPOTOKOJIA 0011er0 cOOpaHus aknoHepoB. B 000cHOBaHKE UCKa HCTENl
YKasall, UTO y4acCTus B CO6paHI/II/I OH HC IpUHUMAJ U HE 6])1.]'[ N3BCUICH B YCTAHOB-
JICHHOM 3aKOHOM ITOPSIIKE O €T0 ITPOBEICHUH, & PELICHUs], TPUHSATHIE 00IINM CO0-
paHueM aKIMOHEPOB, HAPYIIAIOT €ro MpaBa U 3aKOHHBIE HHTEPECHI KaK aKIMOHEe-
pa obiecTBa, Biaaaeroriero 51 % roaocyronux akiui.

OTBeTYHK UCK HE MPU3HAJ, YKa3aB, YTO UCTIy NpUHAIEKAT ToIbKo 38 %
aKknui o0IIecTBa, BHEOUEPETHOE COOpaHue aKIIMOHEPOB 00IIecTBa OBLIO CO3Ba-
HO 110 MHHUIIMATUBE aKIMOHepa, Biaaeroniero oonee 10 % akuuii obiecTsa, npu-
HATBIE PELICHUs] He HAapyIIAIoT 1paBa U 3aKOHHBIE UHTEPECHl UCTLA, a (aKT He-
IMOJIYyYCHU A YBEAOMJICHUA O IPOBCACHNUU O6H1€FO COGpaHI/IH AKIIMOHEPOB HE ABJIA-
€TCd OCHOBAaHUEM [UIA IIPU3HAHUA OTHUX peIHeHI/Iﬁ HeﬂeﬁCTBHTeHLHLIMH, I0C-
KOJIbKY Y4aCTUE€ MCTLA B HEM HC MOIJIO IOBJIUATH HAa PE3YJIbTaThl IT'OJIOCOBAHUA.

Cyn ucK MpH3HAT N0 CIEAyIoIUM ocHoBaHMsAM. Kak cienyer u3 marepua-
JIOB JieJa, Ha MOMEHT IpOBEIEHHs COOpaHHUsSI HCTell SIBISUICS COOCTBEHHUKOM
51 % ronocyromux akiui o0mecTBa, UCTel He ObLT B HA/JIEXKAalleM MOpSIKe
YBEIOMJICH O TIPOBEIEHUU 00LIEero coOOpaHus 1, KpOMe TOro, COOpaHue aKIMoHe-
POB OBLIO MPOBEICHO MPU OTCYTCTBUH KBOpyMa'®.

CHCI[yeT OTMETUTD, YTO CYyAbl HE BCCT/Ia MPU3HAIOT HAPYUICHUA, JONYIICH-

IIECTBOM, BBITEKAIOIINX U3 JEATEeIbHOCTH JAHHOTO XO3SHCTBEHHOro oOIecTBa (Kpome
TpynoBeIX cropos). ITogpo6uo cm.: I'pock JI. IIpoexr AIIK-2000: MHEHUS, CyXIOCHUS,
npeioxenus. — B: XozsitctBo u npaso, 2001, Ne 9, c. 54-68.

' IIpu 5TOM OTKa3 OT 00ECHEUNTEIBHBIX MEpP BEAET K OYEBUAHON ONMACHOCTH “‘pa3MbIBa-
HUS” KalluTana OTBETYMKOM B IIporecce CyaeOHOoro pa3ouparenscTsa. BromHe KOHCTpYyK-
THBHOH SIBIISICTCS TaKasl Mepa, KaK Mofiada OTBETYMKAMH BCTPEUHBIX HCKOB B o0OecriedeHne
BO3MOXKHBIX YOBITKOB B CIIy4ae, €CIH CyJ IPUHUMAET PEIICHNE O IPUMEHEHUH 00eCTIeun-
TenpHBIX Mep (cM.: dunancoBas Poccus, 2001, Ne 37, ¢. 3).

'* M3Bneuenne u3 penreHuss ApOuTpakHoro cyna r. Mockssl ot 28 mas 2001 1. mo mery
Ne A40-22958/00-84-290.
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HBIC B XOJI€ MOATOTOBKU K MIPOBEICHHUIO U IPOBEICHHS OOIIETO COOpaHus aKIHuo-
HEpPOB, CYIIECTBEHHBIMH M YacTO OTKa3bIBAIOT B MCKaxX IO 3TUM OCHOBaHHSIM.
Hanpumep, 3A0 “Pynmer-CHab” 00paTHIOCh B apOUTPAKHBIA CYI C UCKOM O
NPU3HAHUKM HEACUCTBUTEIBHBIM 00Iero coopanus akuuonepoB OAO “KombOu-
HaT KMApyna”. Cyn npuien K BBIBOJY, YTO HapyIIEeHHs], TOMyIIeHHbIE IPH OA-
TOTOBKE K 00IIeMy COOpaHHWIO akKI[MOHEPOB (HEyTBEep)KIAECHUE (OPMBI U TEKCTa
OroJIeTeHst AJIsl TOJIOCOBAHMSI M HEHAIIPABIICHHS MX aKI[MOHEPaM, HEeIpeaoCTaB-
JIEHHE aKIMOHepYy MH(OPMALIUH [T0 KOJTMYECTBEHHOMY U IIEPCOHAIBHOMY COCTa-
BY CUETHOW KOMHCCUH, KaHAUJATYpE ayAUTOpa U HEMPEeJOCTaBICHUE POTOKOJIA
3acelaHusl COBETa TUPEKTOPOB) HE SIBISIOTCS CYNICCTBEHHBIMH HApYIICHUSMH
3aKOHA M HE MOT'YT CJIY>KUTh OCHOBAHUEM JJTs IPU3HAHUS PEIICHHI COOpaHUs aK-
[IUOHEPOB HENNEHCTBUTEIBHBIMU.

Takum 00pa3oM, cy/ibl HEOJHO3HAYHO MOAXOAAT K TOJIKOBAHHIO OJHUX M TEX
JKe HapyIICHUH, JOMYIICHHBIX MPU MPOBSACHHH M IOATOTOBKU K IPOBEICHUIO
001X coOpanuii akimoHepoB. [Ipu AToM, ecli OJIMH COCTaB Cylia NpU3HAET yKa-
3aHHBIC HAPYIICHUS CYIICCTBCHHBIMH U Ha OCHOBAHUH 3TOT0 OTMEHSET PEIICHHS
0011ero coOpaHus aKIIMOHEPOB HENIEHCTBUTENLHBIMH, TO IPYTOi COCTaB CyJa He
NPU3HACT TaKKE e HAPYIICHHS CYIIECCTBCHHBIMH.

BbIXom U3 CIIOKHUBIIEHCS CUTyallul OAuH: BHeCTH B D3 “O0 aKIMOHEPHBIX
oOrrecTBax” U3MEHEHHUS U YCTAHOBUTH YETKHU TIEPEUCHb CYIICCTBEHHBIX Hapy-
HICHUH, MOMYIIEHHBIX MPU MPOBEICHUH W MOATOTOBKH K MPOBEICHUIO OOIIETO
COOpaHus aKIIMOHEPOB, KOTOPHIC AOJIKHBI SIBISATHCS OCHOBAHHEM JIJIS PU3HAHUS
CYIOM peIIeHHUH 00I1ero coOpaHus akIMOHEPOB HEICHCTBUTEILHBIMHU B JIFOOOM
cirydae.

B nanHOM ciydae cienyer oOpaTuTh BHUMaHHUE TaKke M Ha TO, YTO B COOT-
BETCTBHU C IMyHKTOM 8 cTarthu 49 @3 “O0 aKIMOHEPHBIX 00IIeCTBaX” IS YIOB-
JIETBOPEHUS MCKa O NMPHU3HAHUW HEACHCTBUTEIBHBIMU pelIeHUi o0lero codpa-
HUS aKI[OHEPOB HEOOXOMMMO HAJINYUE CICAYIOIINX YCIOBHMI:

1) AkumoHep BrpaBe 00KaloBaTh peLICHUs 001Iero cOOpaHus aKIMOHEPOB
B Clly4ae, €CIi OH He TIPHHUMAJl Y4acTHsl B JaHHOM 00I1eM cOOpaHUH aKI[HOHe-
POB HJIH TOJIOCOBAJ MPOTUB MPUHATHSI TAKOTO PELICHUS.

2) Yka3aHHBIMHU PEIICHUSIME HAPYIIICHBI IPaBa U 3aKOHHBIC HHTEPECHI aKIIU-
OHepa, 00XKaTYIOIIEro PEIICHUs 00IIero CoOpaHus aKIIMOHEPOB.

Ka3zanoch Obl, BIIOJIHE CIIPaBeIIMBasi HOpMa 3aKOHA: €CIIM aKIIMOHEpP CUUTa-

" N3nedenne n3 IlocTaHOBIEHUS KaCCAIIMOHHOM MHCTAHIMH 110 IPOBEPKE 3aKOHHOCTH U
000CHOBaHHOCTHU CyAE€OHBIX aKTOB apOMUTPaXHBIX CyOB, BCTYIHBIINX B 3aKOHHYIO CHITY,
@enepansHoro ApbutpakHoro cyma llenrpansHoro okpyra or 11.04.2001r. mo nemy
Ne A80-3097/00-9.
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€T pCIICHUs, IPUHATHIC 06L[II/IM CO6paHI/IeM AKIIMOHCPOB, HE3aKOHHLIMU, OH HE
JIOJDKEH 3a HHUX ToJIocoBaTh. TeM He MeHee B CyeOHOI MpakTHKE eCTh CIIydyaH,
KOIZla B XOJe CyJAeOHOro pa30oHparesbCTBa BBUICHSETCS, YTO MPU MPOBEICHUU
coOpaHus ObUTH TOMYIIEHB! JEHCTBUTENBHO CYIIECTBEHHBIE HAPYIIICHUS 3aKOHA:
o011ee coOpaHue MPUHSIIO PELICHHE 110 BONPOCY, HE OTHECEHHOMY 3aKOHOM K €T0
KOMIIETCHU WU, NI PCHICHUEC OBLIO MPUHATO ITPU OTCYTCTBUH KBOpYyMa. HO, I10C-
KOJIbKY aKIIMOHED, OCIIapHUBAIOIHMIA YKa3aHHOE PellleHHe, CaM T0JI0COBal 32 Hero,
CYJl HE yIOBJIETBOpsieT UCK. HEKOTOpBIE clieuanuCThl CYUTAIOT, YTO B CIIydae J0-
NyIIeHHUs YKa3aHHBIX HapylleHHH oOliee coOpaHue akIMOHEPOB CIEAYET OCIa-
pHBaTh B CyJie KaK BooOlIe HecocTosBIIeecs. Beap momydaeTcs, 4To Cy/, OTKa3bl-
Basl B MCKe, TIPH3HAET PElICHHE 00IIero COOpaHHus aKIIMOHEPOB IEHCTBUTEIEHBIM
H 3aKOHHBIM, XOTs OHO Ha CaMOM JI€JI€ TAKOBBIM HEC ABJIACTCA.

B naHHOU cHTyaIu MOKHO TPEIOKHUTh BHeCTH B D3 “O0 aKIHOHEPHBIX
o01ecTBax” 3aKphHITHIA MepeueHb HapylIeHUH, B Cly4ae AOMYIIEHHs KOTOPBIX
NP MPOBENICHUU W MOATOTOBKE K MPOBEACHHUIO OOIIEro coOpaHHs aKIMOHEPOB
Takoe coOOpaHHe CYMTAETCSl HECOCTOSIBIIMMCS, IaXKe €CIIH UCK O TPU3HAHUH CO0-
paHusi HECOCTOSIBLIMMCSI TTOJIAETCS aKIIMOHEPOM, KOTOPBII T0JI0COBAII 33 MPUHH-
MacMbIC TaKUM CO6paHI/IeM peuIcHusA.

CHCI[yeT O6paTI/ITI) BHHMMAaHUEC U HA TO, YTO B COOTBETCTBUM C TEM K€ IIYHK-
ToM 8 crathu 49 @3 “O06 akIMOHEPHBIX 00IecTBaX’’ Cy/l BIIPaBe C YUETOM BCEX
00CTOSITENIHCTB Jela OCTABHUTh B CHIIe OOXKallyeMoe pelIeHre 001Iero coopanus
AKIMOHEPOB IPU HAIMYUHU 3-X YCIIOBHIA:

1) I'onocoBanue 1aHHOTO aKLIMOHEPA HE MOIJIO OBJIMAThH HA PE3YJIbTaThI Io-
JIOCOBaHMSI.

2) Hapymienus, 1omyuieHHbIe IPU IOATOTOBKE K IIPOBEICHHUIO U TP NIPOBe-
JICHUH 001Iero coOpaHust aKIMOHEPOB, SBJISIOTCS CYIIECTBEHHBIMH.

3) Pemiennie He MOBIEKIJIO MPHUMHEHUS YOBITKOB JTAHHOMY aKI[HOHEDY.

CneuyeT OTMETHUTD, YTO CYJbl OY€Hb YaCTO OTKA3bIBAIOT B MCKax O MpHU3HA-
HHUHM peleHnil 001X coOpaHuii aKIIMOHEPOB HEIEHCTBUTEIBHBIMEI, MOTHBHUPYS
CBOM OTKa3 TEM, YTO I'OJIOCOBAHUEC HUCTIIA HEC MOIJIO IMOBJIUATHL HA PE3YJIbTATHI I'0-
JIOCOBaHMSI.

Hanpumep, akiimoHep OTKPHITOrO aKIIMOHEPHOTo 00LIecTBa, Baaetommii 12 %
OOBIKHOBEHHBIX aKIMi 00111ecTBa, 00paTHIICS B CYJ] C HCKOM O ITPU3HAHUY HEJeH-
CTBUTEIILHBIM PEIIECHHs 00IEero cCoOpaHusl aKIHOHEPOB, B KOTOPOM OH HE y4acT-
BoBaJI. B 000CHOBaHMEe cBOMX TpeOOBaHWII HCTEIl MPUBEIN Cieayronme (HaKThl:
COBET AMPEKTOPOB OOIIECTBAa HAPYIIUII TOPSAOK CO3bIBA OOIETr0 COOpaHus ak-
[IHOHEPOB, CAMOCTOSTEILHO ONPEEIHUB MeYaTHbIl OpraH, B KOTOPOM Obla JaHa
uH(oOpMaIus o ero mposeneHu. Kpome Toro, akimoHnep He ObLJI CBOEBPEMEH-
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HO M3BEIlleH O Jare cOOpaHusi U BOIPOCaX, BBIHECEHHBIX HA €ro 00CYKICHUE.
[Ipu 5TOM Ccyn B McKe OTKa3aj, 0O0OCHOBAB YKa3aHHOE PELICHUE TEM, YTO Ha 00-
eM coOpaHUU MPUCYTCTBOBAIM aKIMOHEPHI, Bla/ielolue coBMecTHO 61 % ro-
JIOCYIOUIMX aKIuid obmiectsa. [Ipy roJocoBaHuy 1Mo BOIpOcaM MOBECTKH JIHS pe-
mIeHus ObUIH MPUHSATHI a0CONIOTHBIM OOJBIIMHCTBOM T'OJIOCOB JIMOO €IUHOIIAC-
Ho. [Ipu Takux ycroBusAX ydacTHe aKIMOHepa, Brajaerouiero 12 % romocyronmx
aKHI/Iﬁ 06HleCTBa, HE MOIJIO MOBJIMATH HAa PE3YJIbTAaThl T'OJIOCOBAHHA HU 11O OTHO-
MY BOIIPOCY IIOBECTKH JIHS.

Hpyroit npumep. AHO “UHCTUTYT KOPIOPATUBHOTO MIpaBa U YIIpaBiIeHUS
MOZIaJT MCK O IPU3HAHHUK pelieHuid o01ero coopanus akuuonepos OAO “Topro-
BoIii Jlom IIYM” HenelcTBUTEIbHBIME. B 000CHOBaHHE CBOMX TPeOOBaHHIT HC-
Tell IpUBEJ (aKThl, JOKA3bIBAIOIIIE, YTO B IIPOIIECCE MOATOTOBKH 00LIEro codopa-
HUS aKIIMOHEPOB U IPHU NPUHATHUU peIIeHuil Ha o0IieM coOpaHHM aKLIMOHEPOB
OAO “Toprogsiii Jlom IITYM” 0butu gomymiensl HapyireHuss ®3 “O0 akiupoHep-
HBIX 00IIeCTBaX”, YTO MPUBEJIO K HAPYIISHHUIO NPaB U MHTEepecoB uctna. Vcxomns
U3 MaTepHasoB Jieja BEIOOPHI B COBET AUPEKTOPOB KOMIAHUH TTPOXOIMIH ITyTEM
TOJIOCOBaHUS IO JIBYM BOIPOCAaM: U3MEHEHHE KOJIMUECTBEHHOTO COCTaBa COBETA
JMPEKTOPOB 00IecTBa 1 N30paHKe COBeTa AMPEKTOpOB oduiecTBa. bromierensb
JUIA TOJIOCOBAHUS COZEpIKal ONMH BapUaHT pelieHHs: “YTBEpIAUTh YHCICHHBIN
COCTaB COBETAa AUPEKTOPOB B KOMUYECTBE 9 4enoBeK™ MO BOMPOCY MOBECTKHU JHS
“H3MeHeHne KOJIMYECTBEHHOTO cocTaBa coBeTa aupektopoB OAO “Toprosbrit
Jdom LIYM”. B cOOTBETCTBHH € IIPOTOKOJIOM O0IIET0 COOpaHHs aKIIMOHEPOB YUC-
JICHHBIH COCTaB B KOJIMYECTBE 9 ueloBek yTBepskaeH He Obul. OOIee codpanue
aKI[MOHEPOB MPHUHSJIO pelIeHue M30paTh COBET TUPEKTOPOB B cocTaBe 10 yerno-
BEK, YTBEPXKICHHOM IIPOILIBIM FOJJOBBIM OOLIMM COOpaHUEM aKIIMOHEPOB, U3Me-
HUB (DOPMYJIMPOBKY BOIIpOCa MOBECTKH IHsI coOpaHus. B cooTBercTBuu ¢ 1. 6
cT. 49 @3 “O0 aknuoHEepHBIX 00mIecTBax” oOIIee coOpaHHEe aKIMOHEPOB HE
BIIpaBC NMPUHUMATL PCUHICHUA 110 BOIPOCaM, HC BKJIIOUYCHHBIM B IMOBECTKY OHS
coOpaHus U U3MEHATh NOBeCTKy NHs. CieqoBaTeNbHO, peIIeHHEe O COXPaHEeHUU
NPEXHEro KOJIMYECTBEHHOTO COCTaBa COBETa AUPEKTOPOB OBLIO IPUHATO B HAPY-
IHIEHHE 3aKOHa.

Kpome Toro, n3bpaHue coBeTa TUPEKTOPOB MPOMCXOAMIO MyTEM KyMYyJsi-
THUBHOTO TOJIOCOBAHMS, MOPSI0OK KOTOPOTO OTIIMYAJICS OT MpeaycMoTpenHoro ®3
“O0 akuuoHepHbIX odmiecTBax”. Kak ObUIO yKa3aHO B OrOJUIETEHE JJIsl TOJI0COBA-
HUs, BCC TojIoCa A KyMYJIITUBHOI'O I'OJIOCOBAHHWA, NPUHALJICKANIUEC KaAXKIOMY
aKIuoHepy, npuHuManucs 3a 100 %, BHe 3aBUCUMOCTH OT KOJIMYECTBA aKIIHil,
(akTHYeCcKn NMpUHAUISKAIIUX aKIHOHEpY. AKIMOHEp ObUI BIIpaBe MOJHOCTBHIO
otaathk 100 % royIocoB 32 OHOTO KaHIWAATa WU PaCHpEeUTh Tojoca B MPo-
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[EHTaX MEeXJy HECKOJbKUMH KaHJHUJaTaMH B WIEHBI COBETAa AMPEKTOPOB, JINOO
HE OTJaBaTh I0jI0ca HU OHOMY M3 KaHaunaTtoB. B @3 “O6 axuuoHepHBIX 00111e-
CTBax”’ MPUBOTUTCS CTUHCTBEHHO BO3MOKHBII MOPSIIOK MTPOBEACHUS KyMY/ISTHB-
HOTO TOJIOCOBaHMS: Ha KaKIYIO TOIOCYIOUTYIO aKIHIO TOJDKHO IMPUXOIUTHCS KO-
JIMYECTBO TOJIOCOB, PaBHOE OOIIEMY YMCITY WICHOB COBETa TUPEKTOPOB OOIIECT-
Ba. AKIIMOHEp BIIpaBe OTIATh rojoca IO MPUHAIISKAIUM €My aKIHUAM IO-
HOCTBIO 32 OJJHOTO KaHAWIATa WIM PaCIpeleNuTh UX MEeXKIY HECKOJIbKUMH KaH-
MUaaTaMy B YEHBI COBETa JTUPEKTOPOB. YCTaHOBIEHHBIH B D3 “O0 akiuoHep-
HBIX 00IIEeCTBaX”’ MEXaHWU3M MPOBENEHHsI KyMYJISITUBHOTO TOJIOCOBAHHMS MPEAIO-
JIaraeT, YTo aKIMOHEP OTAAeT CBOU ToJjioca, a He MPOIEHTHI T0JI0COB 3a BBIOpaH-
Horo kaHaugara. CienoBaTeabHO, MEXaHHU3M IIPOBEIEHHS KyMYISATHBHOTO TOJIO-
coBanus, npuMeHeHHbIE OAQO “Toproserii Jlom [[YM” npu npoBeaeHUH BBIOO-
POB B COBET TUPEKTOPOB, HE COOTBETCTBYET 3aKOHY.

Pemennem cyna Mck ObLT OCTaBJIeH 0€3 yAOBIETBOPEHUS, & TOCTAHOBJICHH-
€M amneJUIUOHHON WHCTaHIIMK pElIeHHe Cyla OCTaBJIeHO Oe3 M3MEeHEHHs, a
aneJUBIIMOHHAs Kajnoba 0e3 YIOBIETBOPEHMS MO CIIEAYIOUIMM OCHOBaHHSIM.
[pennoxenne 06 n30paHUK COBETA AUPEKTOPOB B KOJIHUYECTBE 9 YETOBEK MPUHSI-
TO HE OBLJIO, TAKUM 00pa30M COXpaHWJI CHIIy paHee MPUHATHIN cocTtaB u3 10 ye-
JIOBEK, 4TO He mpoTtuBopeduT O3 “O06 akIMOHEPHBIX 00IIECTBaX” U yCTaBy 00-
mectBa. Hapymienue nopsiika mpoBeieHNs] KyMYISATHUBHOTO TOJIOCOBaHUS HE SB-
JIeTCs CyIIeCTBEHHBIM HapyllleHHeM 3akoHa. Kpome Toro, mcrery He Jokasal,
YTO MEXaHHU3M I0ZICYeTa roJI0COB IPH IIPOBEICHUH BEIOOPOB B COBET TUPEKTOPOB
OAO “Toprossiit Jlom HIYM” siBisieTcs CyIeCTBEHHBIM HapyIIEHHEM 3aKOHA U
MOT TIOBJIHATH Ha PEe3yNbTaThl TOJIOCOBAHMS. TaKke MCTeI] SBIISeTCs BIaAeIbleM
0,000111 % axiuii oO1IECTBa M FOJOCOBaHUE ¢ TAKUM YHCJIOM aKIUii HE MOIJIO
HOBJHSATH Ha Pe3yJbTaThl TOJ0COBAHUS MO JIOOOMY M3 BOIIPOCOB TOBECTKHU JHS.

B nanHOM ciydae clieayeT OTMETHTb, YTO B COOTBETCTBHH C IYHKTOM 8
ctathu 49 O3 “O0 akIMOHEPHBIX 00IIeCTBaX”’ 0OCTABUTh B CHIIC 00XKAITyeMoe pe-
HIeHHe O0Iero coOpaHus aKIIMOHEPOB B CIIy4dae, €CIM TOJ0COBaHHE aKIMOHEPa,
OCIIapHUBAIOIIETO YKa3aHHOE peIlIeHHe He MOIVIO MOBIUATH Ha Pe3yJasTaThl ToJIo-
COBaHMs — 3TO MPaBo, a He 00s13aHHOCTH cyAa. Cy )Ke 4yacTo BOCIPUHUMAET JJaH-
HOE IOJIOKEHHUE 3aKOHA KaK CBOIO MPSIMYIO OOSI3aHHOCTD.

Kpome toro, myHkrt 8 crareu 49 ®3 “O6 akunoHepHBIX 001IecTBax” MPo-
TUBOpeunT crathe 46 Koncrutyruu P®, B COOTBETCTBHH ¢ KOTOPOH KaXKIOMY Tra-
paHTHpyeTcd cyneOHas 3alluTa ero npas U CBOOO/, IOCKOIBKY JIMIIAeT MUHOPHU-
TapHBIX aKIIMOHEPOB TIpaBa Ha CyIeOHYIO 3alUTy CBOMX IpaB U CBOOOI B CHITY
NPUHAJIEKHOCTH UM HEOOJBILIOTO KOJMYECTBA aKIUI aKIIMOHEPHBIX OOIIECTB.

Takum 00pa3oM, BBIXOJOM M3 CIIOKUBIIEHCS CUTYalluH, KOTJ]a MHHOPHTAp-
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HbIE aKI[MOHEPbI (PaKTUUECKH JIMIICHBI CYIeOHOM 3allUThI, SBISETCS MMojada 3a-
apieHus B Koncturyruonssiit Cyn PO o npu3zHaHuM BhINIEYKa3aHHOTO TOJIOXKe-
Hust @3 “O0 akIMoOHEpHBIX 00mIecTBax” mpoTuBopedanM Kounctutynuu PO
NI UCKIIOYCHUEC YKA3aHHOI'O ITOJIOKCHUA B MOPAAKE, NPEAYCMOTPEHHOM JJId
BHECCHHsI M3MEHEHHH U JONOJTHEHUH B (he/iepaibHbIC 3aKOHBI.

B cBs3u ¢ paccMaTpuBa€MbIM ACJIOM CICAYET TAKKE OTMCTUTH, YTO OJHUM
13 OCHOBAaHHUM OTKa3a OT UCKa SIBJISJIOCH TO, YTO IPUMEHEHNE NHOI'0, UEM ITPEAYC-
MOTPEHO 3aKOHOM, IMOpAAKa NPOBECACHUA KYMYIATUBHOT'O I'OJIOCOBAHUA HE ABJISA-
€TCsl CyIIECTBEHHBIM HapYILIEHWEM 3aKoHa. B TakoM citydae mosy4aercst, 4To 00-
miecTBa BIIpaBe NMPUMCHATH J'IIO6OI>1 MEXaHWU3M KYMYIATUBHOI'O I'OJIOCOBAHUA, a HE
CIUHCTBCHHO BO3MOKHBIN MCXaHU3M, l'[peI[yCMOTpeHHBIﬁ 3aKOHOM.

B nanHOM cityuae cieqyet oOpaTHTh BHUMaHKE Ha Ppo0JieMy HelpaBUIIbHO-
'O TOJIKOBaHUS CylaMy HOpM TipaBa. OCOOEHHO, KaK ATO YK€ 0TMeYalioCh, 3TO Ka-
CacTCsa ONPEACIICHUA TCX WU UHBIX HapymeHHﬁ, JONYHICHHBIX IMPH MOATOTOBKE
K IIPOBE/ICHUIO U TPH MPOBEACHUH 00Iero coopanus akunoHnepos. B nerne, onu-
CaHHOM BBIIIIE, CY/I JaJl HeTIpaBuiIbHOE TosKoBaHKe HopMe D3 “O0 akIMOHEPHBIX
ob1ecTBax”, MpeaycMaTpuBarolieil eAMHCTBEHHO BO3MOXKHBIH MOPSIIOK MPOBe-
JIeHUs KyMYJISITUBHOTO rojocoBaHue. KOHCTpyKnus yka3aHHOW HOPMBI IIPEATIO-
JIaraeT, YTo OOIEeCTBOM He BIIpaBe NMPUMEHATHCS MHOW MeXaHU3M KyMYJIATUBHO-
ro rosiocoBaHus. Tem He MeHee, 10 MHEHHUIO CyJa, B ClIydae, €ClIH MPUMEHEHHE
HWHOI'0 ME€XaHU3Ma MPOBCACHUA KYMYIATUBHOT'O I'OJIOCOBaAHWA HE HAPYIINJIIO IIpaB
1 3aKOHHBIX MHTEPECOB aKIIMOHEPA, OTO HEC CHUTACTCA CYHICCTBCHHBIM Hapyllc-
HHEM 3aKOHa.

B nanHOM cityuae Takxke ciaeayeT BCIOMHUTH 00 YKa3aHHOM BBIIIE PEIICHUN
Cyla, B KOTOPOM HapyIlIeHHE CPOKOB U3BEILICHHUS aKIMOHEpa O MPOBEIEHUU 00-
IIero coOpaHusi aKIMOHEPOB U BOIIPOCaX, BEIHECEHHBIX Ha 00CYXKJIEHUE, U Hapy-
HIEHHS TIOPsAKA CO3bIBA COOpaHHMsl, He OBLIO PACTONIKOBAHO CYJOM KakK CyIIEeCT-
BEHHOE HapyIlICHHE 3aKOHa U B MCKe OBbLJIO OTKa3aHo.

B ciyudae, eciiui oaxon cyaoB kK npuMeHeHHo HopM D3 “O0 aKIHOHEPHBIX
o01ecTBax” He U3MEHHTCS, OPraHbl yIpaBiIeHUs] KOMITaHUK OyIyT M janee J0-
MyCKaTh pa3jNyHbIe BOMUIONINE HAPYIIEHUS 3aKOHOAATENbCcTBa. Y OyayT TIpaBhl,
BCIb B 6OJ'IBH_II/IHCTBC CJIy4dacB CyAbl OTKa3bIBalOT B MCKAaX, PYKOBOJACTBYACH TEM,
YTO aKIIUOHED ABIACTCA BJIaACIbIEM HeOOJIBIIIOro YKCa aKHI/Iﬁ H, 4YTO JOIIYIICH-
HBIC HApYIICHWA 3aKOHA HE ABJIAIOTCA CYIIECTBCHHBIMU.

Jpyroii mpobieMoil sBisieTcss BO3MOXHOCTh aKIMOHEPHOTO OOIIecTBa
NpU3HATh UCK 00 00XKaJOBaHUM pellleHnH 00Iero coopaHus akinoHepoB. B co-
OTBETCTBHU €O cTarbeil 37 ApOuTpakHOro mpoleccyaibHOro kozpekca PO u
crarbeit 34 ['paxmanckoro mporeccyaibHoro kofaekca PCOCP cyn mpuHuMaer
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NpU3HaHUE HCKa B Cllydyae, €CII 3TO He HapyIIaeT MpaBa U 3aKOHHBIE HHTEPECH
JpYrHX Jul. B naHHOM ciydae, eciii akiHOHEpHOE OOILECTBO MPU3HAET UCK, OY-
IyT HapYIICHBI MpaBa W 3aKOHHBIC MHTEPECH aKIIMOHEPOB, TOJOCOBABIIUX 3a
IMPUHATUE TOI'O UJIW UHOT'O PCUICHUA.

[MosToMy anst TOro, 4yToObl HE HAPYLIMThH IPaBa yKa3aHHBIX aKIHOHEPOB,
ciietyeT o0ecIeunTh UM MPaBo y4acTHs B IPOLECCe B KAY€CTBE TPETHUX JIMII, HE
3asBISIIONINX CaMOCTOSTENbHBIE TPeOOBaHUS Ha HpPEIMeT Cropa. ITO MOXKHO
cAenaTh IMyTeM 00s3aTeIbHOTO U3BEIEeHHs 00IIECTBOM BCEX aKIIMOHEPOB 00IIIe-
CTBa O MOJaHHOM HMCKOBOM 3asiBiieHHH. CenaTh 3TO Ha IPAKTUKE OYEHb CIIOKHO
U TpeOyeT MaTepHajJbHBIX 3aTpart, HO B Clly4ae, €ClId Takas 00s3aHHOCTb 0O0lIe-
cTBa Oyner 3aMKCUpOBaHA B 3aKOHE, IpaBa BCEX aKLIUOHEPOB MPH MPU3HAHUU
00IIIeCTBOM HCKa OYymyT COONIOACHBI.

Jymaercs, 4To nepBoO4epeIHON 3aa4eil 3aKOHOAATENS SBJISETCS BHECCHHE
COOTBETCTBYIOIINX U3MEHEHHUH U onofHeHui B D3 “O0 aKIMOHEPHBIX O0IIECT-
Bax’:

1) Ucknrouenue u3 m. 8 cT. 49 MONOXKEHHUs, B COOTBETCTBUH C KOTOPHIM CY/I
BIIPaBE OCTAaBUTH B CHJIE OOXKaIyeMoe pelieHne o0IIero CoOOpaHusi akiiMOHEPOB B
clly4ae, eCJIi TOJIOCOBaHHE aKIMOHepa, OCHAPHUBAIOIIETO TO MM HHOE PelleHNe
0011ero codpaHusi aKIMOHEPOB, HE MOIVIO MOBIHATh Ha Pe3yJbTaThl roJ0COBa-
HUA.

2) Yerkoe ompeseseHre MepevHs HapylIeHWd 3aKOHOAATENbCTBA MPH MPO-
BEIICHUHU U MOATOTOBKE K ITPOBEICHUIO 00ILEro coOpaHus aKIMOHEPOB, MPH Ha-
JIMYUHU KOTOPBIX OTJCIIbHBIC PEIICHHUS 00IIero COOpaHus aKIIHOHEPOB MPU3HAIOT-
CciA He}leﬁCTBHTCHLHBIMH.

3) Omnpenenenve nepeuHs HapylIeHUH 3aKOHONATENLCTBA MPU MPOBENCHUN
U TIOITOTOBKE K IPOBENICHHIO OOIIEro COOpaHus aKIIMOHEPOB, NPH HAIUYHUU KO-
TOpBIX 00IIIee cOOpaHKe aKIIMOHEPOB MPU3HAETCS BOOOIIE HE COCTOSBIIAMCH.

3.6. Oco6eHHOCTU pacCMOTPEHUsA CMopoB, CBA3aHHbIX
C OTKa3oM B peructpauum BbiNyCKOB aKLUMi U NpPU3Ha-
HUM BbINYCKOB aKLMUN HeAenCTBUTENbHbIMU

B nocnennee Bpemst pacipoCTpaHEHbl TAKXKE CIOPBI, CBI3aHHBIE C OTKa30M
B PErHCTpPALUH BBITYCKOB aKIUi M C MPU3HAHHEM BBITYCKOB aKIUi HeAeHCTBU-
TEJIbHBIMU.

Hampumep, akiponepoM odmiecTBa B apOUTpaKHBIH Cy/ OBUT ITOAAH UCK O
MIPU3HAHUY HE/IEHCTBUTENBHBIM PEIIEHNUS O BBITYCKE aKIMi 00IIecTBa B CBS3M C
HapyIIeHUsIMA 3aKOHOJATeNbCTBA, JOMYIIEHHBIMU MPU PErHCTPALUU IMUCCHU
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akiuid. 1o yTBep»IIEHHIO MCTIAa PErHCTpalys BBIIycKa ObUla OCYIIECTBICHA B
OTCYTCTBHUE PEILICHUS O BBIITyCKE aKIHii, yTo MpoTuBopednuT O3 “O phIHKE IIeH-
HbIX Oymar”. Cyz nepBod MHCTaHI[MH UCK YOBJIETBOPHIL.

Pemenue cyna 66110 OCIIOPEHO B aneUIAHOHHON HHCTaHIMK. Cyr anesis-
IIIOHHON MHCTAHIIMKM OTMEHUJI pelleHue Cyla NepBOi HHCTAHIIMN Ha OCHOBaHUU
TOTO, YTO aKIMOHEp OOIEeCTBa HE MOXET OBITh MCTIOM 10 JaHHOMY HcKy. [Ipu
9TOM, CYJ COCTaJICs Ha TOJoKeHUe TMyHKTa 5 ctathu 51 @3 “O phlHKE IEHHBIX
Oymar” ot 22 anpenst 1996 1. Ne 39-@3, B COOTBETCTBHH C KOTOPOH “BBIMYCK I[EH-
HBIX OyMar MO>KET OBbITh MPU3HAH HEJICHCTBUTEIBHBIM 0 UCKY DenepanbHoi Ko-
MUCCHUH, PETHOHANIBHBIX oTAeaeHul DenepanbHON KOMUCCUH, TOCYAAPCTBEHHOIO
PETUCTPUPYIOLIETO OpraHa, OpraHa roCyAapCTBEHHOW HAJIOTOBOM CITY>KOBI, Ipo-
Kypopa, a Taroke 10 UCKaM MHBIX TOCYIapCTBEHHBIX OPTaHOB, OCYIIECTRISIONINX
HOJHOMOUHS B cepe phIHKA [EHHBIX Oymar B COOTBETCTBHU C 3aKOHO/ATENb-
ctBoM Poccuiickoit ®eneparun”. Cyn KaccallMOHHONH WHCTAHIIMM IOCTAaHOBJE-
HHE Cyla ale/UIIMOHHOM HMHCTaHIUU OTMEHMIL.

[Mpe3nanym Bricmiero Apoutpaxksoro Cyna B CBSI3H C YKa3aHHBIM JI€JIOM B
WNudopmanmonnom nuceme ot 23.04.2001 . Ne 63 pazbsicHuiI, uTO B cTarbe 51
@3 “O pbIHKE IIEHHBIX OyMmar” MpUBENeH UCYEPIIBIBAIOIIN MIepeueHb Tocynap-
CTBEHHBIX OPTaHOB, KOTOPBHIE BIIPaBe MPEABSIBIATH UCKU O IPU3HAHUU BBIMTYCKa
LEHHBIX Oymar HeJeHCTBUTEIbHBIM. “‘BMecTe ¢ TeM 3aKOH He JIMIIAET aKI[HOoHe-
POB mpaBa Ha IpeIbsIBICHHE TAKUX UCKOB B CIy4asX U B MOPSIKE, YCTAaHOBIEH-
HOM 3aKoHonarenbcTBoM Poccuiickoit Denepannu. Bo3amoxkHOCTh 0OpameHus
aKI[MOHEPOB C YKa3aHHBIMU MCKaMH B apOUTPaKHBII Cy/l OCHOBaHa Ha cTaThe 13
I'paxxnanckoro kozpekca PO, monoxkenusx @3 “O06 akIMOHEpHBIX 00IIeCTBax”,
rapaHTHPYIOIIUX 3allUTy TpaB aKIHMOHEPOB, M cTarbe 22 ApOUTPaXKHOTO MPO-
LeccyaabHOro Kojekca P®D, oTHOCHIIEN K SKOHOMHUYECKUM CIIOpaM, pa3peliae-
MBIM apOUTPaKHBIM CY/IOM, CHIOPBI O TIPH3HAHMH HEACHCTBUTEIBHBIMU HEHOpMa-
TUBHBIX aKTOB TOCYIAPCTBEHHBIX U MHBIX OPraHOB, HE COOTBETCTBYIOLIUX 3aKO-
HaM U MHBIM HOPMATHBHBIM IIPaBOBBIM aKTaM M HAapYIIAIOUIUM IIpaBa M 3aKOH-
HBbIe UHTEPECHI OPraHU3alui U Tpakaan”.

B nanHOM cityuae cienyer yTO4YHUTb, 4To (akTuiecku Bricimit Apoutpax-
HBIl Cyn PO, oTHec criopsl 0 MPU3HAHUHM HENEHCTBUTEIBHBIMU BBIITyCKOB IIEH-
HBIX OyMar K MCKJIFOYHUTENIbHON KOMIIETEHIIMN apOUTPaKHBIX CYI0B. THM Bbic-
it Apourpaxssiidi Cyn PO nummmn aknnoHepoB-(GpHU3nYecKuX JIUI] ITpaBa Ha Cy-
JNeOHYIO 3allIuTy, TTOCKOIbKY B Poccuiickoit Denepanuu moaBeoMCTBEHHOCTb,
Kak yxe ObLIO OTMEUEHO, OIPENENseTCs 0 CYyObEeKTHOMY KPUTEPHUIO U BCE CIIO-
PHI € ydacTueM (pU3HMYECKHX JIUI] OTHOCATCS K KOMIIETEHIIUH CyI0B OOIIEH ropuc-
mukiy. CrenoBaTenbHO, AaB Ha3BaHHBIM IOJOXKEHHMSIM 3aKOHOIATENIbCTBA Ta-
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KyI0 TPaKTOBKY, CYyJl, C OJHOW CTOPOHBI, MCK/IKOUMWII CIIOPHI O IIPU3HAHUU BBIITyC-
KOB IICHHBIX 6yMar He}leﬁCTBHTeJ’IBHHMH N3 IOABCAOMCTBEHHOCTHU CYJ0B 0611_[31‘/11
IOPUCIUKIINH, YTO MPOTHBOPEUUT MPOIleCCyaJbHOMY 3aKOHOIATenbcTBY Poc-
cuiickoit denepanuu, a ¢ Ipyrod CTOPOHBI, OMPEIETUI, YTO UCKU O MPU3HAHUU
HeﬂeﬁCTBHTeHLHBIMH BBIITYCKOB HEHHBIX 6yMar MOT'YT 1mogaBaTb HE TOJILKO IoCy-
JApCTBEHHBIE OPTaHbl, MepednciieHHbe B ctatbe 51 @3 “O phiHKe LEHHBIX Oy-
Mmar”.

B nanHOM city4ae ¢ 1esbi0 BOCIOJIIHEHHUS Ipo0esia B 3aKOHOAaTeNIbCTBE 11e-
J1Ieco00pa3HO BHECTH COOTBETCTBYIONINE U3MEHEHU B cTaThio 51 @3 “O pbiHke
IEHHBbIX 6yMar”, JOIIOJTHUB €€ MOJIOKEHHUEM, B COOTBETCTBUU C KOTOPBIM BBIIIC-
YKa3aHHbIC UCKW MOT'YT IIOJaBaTh TAKXE aKIHMOHEPBI 06H_[eCTBa 1 UHBIC 3aUHTC-

PECOBaHHBIC JIUIIA.

3.7. Oco6eHHOCTN pacCMOTPEHUSA CNOPOB, CBA3AaHHbIX
C NpaBOM COGCTBEHHOCTU Ha aKLuu

OpnHa u3 mpoOJieM B IJAaHHOM CITy4ae COCTOUT B TOM, YTO B 3aKOHOJaTeILCTBE
YETKO He OIpe/ieieH MOMEHT Iepexo/ia IpaBa cOOCTBEHHOCTH TI0 IOTOBOPY KYII-
JIU-NIPOAAXH aKIMi. B COOTBETCTBHUHM C AEHCTBYIOIINM 3aKOHO/IATEIHLCTBOM TIpa-
BO COOCTBEHHOCTH Ha aKIIMU MEPEXOIUT C MOMEHTa BHECEHHSI COOTBETCTBYOIIECH
3aImUCH B peecTp (Ha 3TO Jaxe ykazan Beicmuit Apoutpaxusiii Cyn B [locTanoB-
nernn oT 01.06.99 1. Ne 1439/99 u Ilocranornenun ot 21.09.99 Ne 2566/99).
[Tpu 5TOM 3aIUCh B peecTp MOXKET OBITh BHECEHA JI0 PETHCTPAIMU 0TYeTa 00 UTO-
rax BBIIYCKa aKIHH.

B 10 ke BpeMs B COOTBETCTBHUU € MyHKTOM 2 cTtathtl 5 @3 “O 3amuTe npas
U 3aKOHHBIX MHTEPECOB MHBECTOPOB Ha PBIHKE IIEHHBIX Oymar” ‘“coBeplieHHe
BIIaJIeIIbIIEM IIEHHBIX Oymar JIIOOBIX CAEJIOK C MPUHAUIeKAIIUMHA My IIeHHBIMA
Oymaram# Ji0 MX HOJIHOM OIUIAThl M PETHCTPAIMK OTYeTa 00 UTOrax MX BBITyCKa
3ampeniaercs”’. Tem He MeHee B COOTBETCTBUU C TPaXKAAHCKO-IIPABOBOM TOKTpH-
HOW NpaBoO COOCTBEHHOCTH BKIIIOYaeT B ceOs: 1) mpaBo moib30BaHus; 2) MpaBo
BIaseHust; 3) mpaBo pacnopsbkeHus. Takum 00pa3oM, eciti OyKBaJbHO TOJIKOBATh
BhINeykazaHHoe nonoxenust @3 “O 3amure npas ¥ 3aKOHHBIX HHTEPECOB HHBEC-
TOPOB Ha PHIHKE IIEHHBIX OyMar”, BBISICHSIETCS, YTO C MOMEHTA BHECECHUS 3aIllUCH
B PEECTp W J0 PErucTpanuy oT4eTa 00 UTOrax BBIIYCKa IIEHHBIX OyMmar mokymna-
TEJNb LEHHBIX OyMar SBJISIeTCSl MX BIIaJIENIbIIeM, HO HE COOCTBEHHHKOM, ITOCKOJIb-
Ky He o0naiaeT nmpaBaMu MOJIb30BaHUS M PACTIOPSHKEHHS KYTUIEHHBIMU IIEHHBIMA
Oymaram, KOTOpBIE SIBISIIOTCS HEOTHEMIIMMBIMH YacTSIMHU KOHCTPYKIMH IIpaBa
cobcTBeHHOCTH. [10HSTHO, YTO 11e7Th HA3BAHHOTO MOJIOKEHUS 3aKOHA — 3aIlIUTHTh
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npaBa MHBECTOPOB Ha pPhIHKE IIEHHBIX Oymar. Ho, ¢ apyroii cTopoHsl, npaBa ak-
IIMOHEPOB B JJAHHOM Clydae HapyLIaloTcs, MOCKOJbKY IIPaBO COOCTBEHHOCTH K
HHUM IIEpelIo, a MPaBo IOJb30BAaHHS U PACHOPSHKEHUsI 3TOH COOCTBEHHOCTBIO
OHHU HC UMCIOT.

CremoBaTenbHO, C IEIbl0 IPABUIBHOTO Pa3pelleHns CIOPOB B YKa3aHHOM
cdepe B 3aKOHOAATENBCTBE HEOOXOAUMO YETKO 3a(pUKCHPOBATH MOMEHT IIepexo-
Jla IpaBa COOCTBEHHOCTH Ha LIEHHbIE OyMarH.

3.8. Oco6eHHOCTU pacCMOTPEHUsA CMopoB, CBA3aHHbIX
C peopraHusauuen ak4MoHepHbIX obwecTB

Ha npaxTnke® 4acTo BO3HHMKAET BOIIPOC O BO3MOXKHOCTH M3MEHEHHsI THIIa 0011ie-
CTBA: C OTKPHITOTO aKIIMOHEPHOTO OOIIECTBA Ha 3aKPhITOE aKIIMOHEPHOE OOIIECTBO U C
3aKPBITOTO B OTKphITOe. B @3 “O0 aKIHOHEpHBIX 00IMIECTBAX ™ HET MPSMOTO YKa3aHUSI
Ha TO, 4TO M3MEHSITH THIT O0IIECTBA 3alpeleHo. B cooTBeTcTBIM C ITyHKTOM 3 cTarbu 7
@3 “O0 aKIFOHEPHBIX 00IIeCTBaX” “B CIIydae, €CIH YUCIIO aKITMOHEPOB 3aKPBITOTO aK-
LIMOHEPHOTO OOIIECTBA IMPEBBICHT YCTAHOBJICHHBII HACTOSIIIIMM ITyHKTOM TIpefel (ITh-
JIECSIT YENIOBEK) YKa3aHHOE OOIIECTBO B TEYEHHE OTHOTO Ioia JIOJDKHO Mpeo0pa3oBaTh-
cs1 B OTKpbITOE. ECIi unciio ero akioHepoB He YMEHBIIIUTCS JI0 YCTAHOBJIEHHOTO HAC-
TOSIILIMM ITyHKTOM TIpefielia, OOIIECTBO HOMIEKUT JIMKBU/IAIIMH B CyA€OHOM TOpsIIKe”.

Cremyer OTMETHTb, YTO TEPMUH “‘TIpeoOpa30BaHKe’ B TOM KOHTEKCTE, B KAKOM OH
UCTIONB3YeTCsl B yKa3aHHON HOpME 3aKOHa, HeJIOIyCTHM, TTOCKOJIBKY MpeoOpa3oBaHue
SIBISIETCSL OITHOM M3 (pOpM peopraHu3alliii M B TPaKIAHCKOM 3aKOHOZIATENIBCTBE 0]
“npeoOpa3zoBaHMeM’’ TIOHMMAETCS W3MEHEHHE OpraHM3alMOHHO-TIPaBOBOM (OPMBI
ropumrdeckoro jmna. B crarse 20 @3 “O0 akiMoHepHBIX 00IeCTBAX”’ YCTAaHOBIICH UC-
YEepITBIBAIOIINH TIepedeHb OpraHU3alMOHHO-TIPABOBBIX (POPM, B KOTOPBIE MOXKET OBITh
peoOpa3oBaHO AKIIMOHEPHOE OOIIECTBO:

* 00ILIECTBO C OrpaHUYEHHOH OTBETCTBEHHOCTHIO;
* TIPOU3BOJICTBEHHBII KOOIIEPATHB;
* HEKOMMEPYECKOE MapTHEPCTBO.

CrienoBaresbHO, ISt TOTO, YTOOBI M30ekKaTh HEMPaBUIIEHOTO TOJIKOBAHUSI TOJIOKE-
HWSI, 3aKpeTUIEHHOTO B IyHKTe 3 crarby 7 O3 “O0 aKkIMoHepHBIX 00IIecTBax ’, CleayeT
W3MEHUTH YKa3aHHYI0 HOPMY 3aKOHa, 3aMEHHMB CIIOBO “TIpeoOpa3oBarkes’” Ha “M3MEHHTH
THIT .

Kpome Toro, mockonbKy cMeHa THIIa 00IIecTBa He SIBISIETCSl peopraHu3alueit, To
B JIaHHOM CITy4ae He BO3HHKAET IPaBa KPEAUTOPOB TPeOOBATh OT OOIIECTBA JOCPOYHO-
TO MpEKpaleH:s] WA UCTIONTHEHUSI COOTBETCTBYIOIMX 00513aTeNbCTBA M BO3MEIIICHHS

2 CwM. Takxe Pamgpirun, Duros, 2002.
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UM YOBITKOB, HE TPEOYeTCsI COCTaBJICHHE MEPEJaTOYHOTO aKTa, KOTOPBIil COCTABIIAETCS
B CJTy4ae peopraHi3aliy ooiecTa B (hopMe mpeodpasoBaHKs, a TAKKE HE BO3HUAKACT
WHBIX FOPUINYECKHX TTOCIISCTBUI MPeoOpa30BaHMsL.

[Tpy 5TOM OTKPBITBIM OCTAETCS BOIIPOC O TOM, B KAKOM TOPSIIKE IIPOBOIAMTCS CMe-
Ha Tumna obmectsa. Tak, I C. [llankuna® nonaraer, “dro perieHue 00 M3MEHEHUH THTIA
o0lIecTBa TIPUHIMAET 0011ee COOpaHKe aKIIMOHEPOB ¢ BHECEHUEM COOTBETCTBYIOLINX
W3MEHEeHHH B yCTaB OOIIECTBa MU IIPHHSITHEM €10 B HOBOH PEAKIINHN 1 TOCYIapCTBEH-
HOW perucTparueii 3THX W3MEHeHHH (ycTaBa B HOBOW penakimu)’. B maHHOM ciydae
CIIeIyeT OTMETHUTb, 4To B D3 “O0 aKIMOHEPHBIX 00IIeCTBaX’” HET IPSIMOT0 YKA3aHHsI Ha
TO, YTO CMEHa THIa OOIIECTBa JOJDKHA IPOMCXOUTH UMEHHO B 3TOM Hopsizike. He BbI-
3bIBAET COMHEHHMIT TO, YTO HEOOXOMMO BHECTH COOTBETCTBYIOIINE N3MEHEHHUS B YCTaB
00IIIeCTBA WM MPHHATH €10 B HOBOM PEAKIINK, a TAKKe 3aperUCTPUPOBATh TaKUe 13-
MEHEHHsI B YCTaHOBJICHHOM mopsike. Ho OTKPBITBIM OCTaeTcs BOIPOC O TOM, KaKoH
MMEHHO OpraH YIpaBJIeHHs! aKIIMOHEPHOTO OOIIECTBA YIIOITHOMOYEH PUHIMATh pellie-
HHUE O CMEHe THIa o0lecTBa. B JaHHOM CiTydyae MOYKHO MPEATION0KHTb, YTO PElICHHE
KaK TaKkoBoe 00 M3MEHEHHH THIIa O0IIeCTBA HEe IIPUHIMAETCST BOOOIIIE, a MPOCTO BHO-
CSATCSI COOTBETCTBYIOIIME M3MEHEHHS B YCTaB OOILECTBA WM YTBEPIKIAETCS YCTaB 00-
IIECTBA B HOBOW PENAKIMH, U1 YEro CleAyeT BKIIFOUMTH COOTBETCTBYIOMIMI BOIPOC B
TIOBECTKY OOIIIEro COOpaHHs aKIIMOHEPOB.

IIpaBonprMeHUTENBHOM NPAKTHKOM B HACTOSILIEE BPEMS YKa3aHHBII BOIIPOC HE
PpelLeH, T03TOMY B IAHHOM CJTydae MOXKHO MPENIOKUTH porucars B O3 “O0 akimo-
HEPHBIX 00IIeCTBaX’’ TPOIIEAYPY NPUHSTHS PEIISHHsI O CMEHE THIIa O0IIeCTBRa.

PaccmarpuBast BOIpoc 0 peopraHu3aliiy aKIOHEPHOTO O0IIECTBA, CIIEIYET OTMe-
THTb, YTO YacTO TP ee IPOBEICHUH HAPYILIAIOTCs IPaBa KPEAUTOPOB OOIIECTBA, YTO
MOKHO TIPOWJLTIOCTPHPOBATH CIIE/YIOIIMM IIPUMEPOM 3 CYICOHOM MPaKTUKH.

0OAO “CBC-Arpo” ob6paruiock B apouTpaxHbiii ¢y ¢ uckoM kK OAQO “MornouHsit
KOMOUHAT ““‘AcTpaxaHCkuii’, PerrcTpalioHHON manare Mmpy aJMUHHUCTPAIMK TOpoza
Actpaxanu 1 OO0 “TIpon3BoCTBEeHHO-KOMMEpUecKast (hrpMa “ACTpaxaHb-MOJIOKO” O
TPU3HAHNY HEICHCTBUTEITHHOM PeOpraHM3alliio aKIIMOHEPHOTO 00IIIECTRA B (hopME BbI-
neneHus u rocynaperBeHHoi peructparmu OO0 “TIKD “ActpaxaHb-MOIOKO ™.

Peienriem cyna repBoii HHCTaHIMU UCKOBBIE TPEOOBaHHs ObLITH YIOBIETBOPEHBI,
nockonbKy peopranmzanisi OAO “MornoyHblii KoMOUHaT “AcTpaxaHcKuii” ObLIa Tpo-
BEJIeHa C HapyIICHHEM IpaB KPEIUTOPOB, FapaHTHPOBAaHHBIX crarbeil 60 paxknaHcko-
ro konekca P® u crarpeii 15 @3 “O06 akiMoHEpHBIX 00IIeCTBaX ”: AHCTBUS PEOpraHu-
30BaHHOTO 00I1IeCTBa OBLIN HAIPABIEHBI HA YKIIOHEHHE OT IMOTaIlIeHHs] KPEIUTOPCKOU

2! [llankuna IC. AO mensier o06pa3. — busnec-aaBoxkar, Ne 6, 1997 1.
? Tlocranosnenue Ilpesummyma Bricmero Apburpaxnoro Cyma P® or 31.10.2000 r.
Ne 796/00.
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3anomkeHHoCTH. Cyll KBaTM(UIMPOBa yKa3aHHbIE NEHCTBUS Kak 37I0ynoTpeOneHue
npasoM. [locTaHoBIIEHNEM alleTUBIIMOHHOM MHCTaHIUY PELLIEHUE Cya IIEPBOM UHCTaH-
MK ocTaBjieHo Oe3 m3MeHeHus. Cy/1 KacCallMOHHOM MHCTaHIIMK Ha3BaHHOE pPellIeHHe
Cylia epBoi ¥ MOCTAHOBJIEHHE Cy/1a alleJUIAIIMOHHON HHCTAHIIMKA OTMEHHII U B UCKE OT-
KazaJl, MOTHBHPOBAB OTKa3 B ICKE TEM, YTO peopraHu3alys ObLia IpOoBe/ieHa ¢ COOIo-
JICHUEM 3aKOHOJIATeNILCTBA M MPaB KPEIUTOPOB. PaccMOTpeB yka3aHHOE JENIo B TOPSI-
ke Ham3opa, [pesumuym Beiciiero ApoutpaxsHoro Cyma PO nmocraHoBieHHe Cyia Kac-
CAIMOHHOM MHCTAHIIMY OTMEHMII, a PEILICHUE Cy/Ia TIEPBOIi 1 IIOCTAHOBJICHHE Cy/Ia areJi-
JISIMOHHOW MHCTAHIIMK OCTAaBHII B CHJIE IO CJIEYFOIIMM OCHOBAHHSIM:
* B Hapymienre @3 “O0 akipoHepHbIX o0mIecTBax’” o0IMM coOpaHueM
AKIMOHEPOB Pa3NIENUTENIBHBIN OallaHC HE YTBEPIKIIAICS;
* Hecmotps Ha 10, uto B yctaBe OO0 “TIK® “ActpaxaHb-MOIOKO™ yKa-
3aHO Ha co3laHue oOmiecTsa Ha Oaze umyrectBa OAO “Morovnbiit
KOMOMHAT “ACTpaxaHCKHii”, TOCIEAHUI €r0 yUpeauTeNeM He SBIUICS.
B kagectBe ero yupenureneii Ha3BaHbl (PU3NUESCKUE JIHIIA;
* B xone npoBezieHus peopraHu3aluy ObUTH HapyIEHBI TIpaBa KPEIUTo-
POB 00I1IECTBA, TOCKOJIBKY TpeOOBaHHUE MTOCIIEIHHUX O TOTAIICHAH A0 ra
ObLIO OCTaBIEHO Oe3 YIOBJIETBOPEHHS, @ BCS 33/JOJDKEHHOCTh B HapyIlle-
Hue cratbu 391 I'paxaanckoro xonekca PO, B coOTBETCTBUM ¢ KOTOPOIt
HIepeBO] IOJDKHUKOM CBOETO JIONTa Ha JAPYTOe JIUIIO JIOITYCKACTCS JIUILb
C comIacusi KpeauTopa, ObLIa IepeiaHa BHOBb CO3MaHHOMY OOIIIECTBY?.
Crietyer OTMETHTB, YTO B CBSI3H C YaCTBHIMU CITy4asiMH HapyIIeHHUs IPaB KPEIUTO-
POB B XOJI¢ pEOPraHU3aIMH aKIIHOHEPHBIX 0011ecTB, B ®3 “O0 aKIMOHEPHBIX O0IIECT-
Bax” ot 07.08.2001 1. BHECEHBI U3MEHEHMS, B KOTOPBIX YCTAaHOBIIEH CPOK, B TEUCHHE KO-
TOpPOTO OOIIECTBO 00S3aHO YBEIOMIISTH KPEAUTOPOB O TIPUHSITOM PEIIEHUH O PEOPTaHH-
3anmu. Taxoke 3aKperuieHa 00sI3aHHOCTh ITyOJIMKOBATh COOTBETCTBYIOIIEE COOOIICHHE B
CTIeIMaIM3UPOBAHHOM TeuaTHOM oprate. HoBareil siBisiercst Taxoke 1 MOJIoKEeHHe, B
COOTBETCTBUHU C KOTOPBIM TOCYAAPCTBEHHAS! PErUCTpalisl O0IIECTB, CO3NaHHBIX B pe-
3yJbTaTe PeopraHi3alliy, U BHECEHHE 3aIucell O IPeKpalleH|H AeSTeTbHOCTH Peopra-
HU30BaHHBIX OOIIECTB OCYILECTBISIIOTCS MPH HAIMYNM JIOKA3aTeIIbCTB YBEIOMIICHHS
KpPEIUTOPOB.
besycioBHO, BpeMs MOKaXKeT, Kak YKa3aHHbIE TIONIOKEHHUS 3aKoHa OyIyT HpuMe-
HATBCS HA MIPaKTUKe. B 000M cityuae 3aKkperuieHne YKa3aHHBIX TPABUIT YBEIOMIICHHS
KpE€aAUTOPOB SABJIACTCA IMO3UTHUBHBIM B PAa3BUTHH HMUBUIIM30BAHHOI'O KOPIIOPATUBHOIO
ynpasienus B Poccuu.

» ITocranosnenue [Ipesnnuyma Beicimero Apoutpasxkuoro Cyna PO ot 31 okrsa6pst 2000 1.
Ne 796/00.
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