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Draft - For discussion only
1. Introduction. Preliminary methodological notes

In the present day economic literature the well–defined property rights (clarity, stability and predictability of the property rights) are regarded as one of the major factors of the economic growth and are closely linked to the successful economic development (Coase, 1960; Demsetz, 1967; North, 1981). Nevertheless, the role of the clearly defined property rights may vary depending upon the size of entities, whether they are public or private, the access to information etc. (Arrow, 1974; Stiglitz, 1994; World bank, 1998).

The importance of this element of the institutional environment for the transitional model of the corporate governance and the respective government regulation can’t be overrated. Thus, under the socialist economic system there was a system of legal sanctions and enforcement for the protection of the public property. In the transitional Russian economy the zone of uncertainty in the field of the property rights has become wider since the system of protection of the public property is eroded and a new clear system of the private ownership rights is yet non-existent.
 

The erosion of the property rights also leads to the paralysis of the corporations’ investment activity because the better defined are the property rights the less are the risks at the capital market (Grossman, Hart, 1986; Hart, Moore, 1990). At the same time there are still no clear economic and legal boundaries between the public and private property with all the resultant problems (including the protracted absence of the bankruptcies as the mechanism of the corporate control). The problems in the field of ownership relations stemming from the imperfect information are also apparent.

If we interpret a firm as an institution, organization or network of contracts (Alchian, Demsetz, 1972; North, Thomas, 1973; Williamson, 1985, and others) and apply a corresponding approach to the corporate governance we can also make broad practical conclusions for the transitional economy. In particular, the absence of the developed system, long-standing culture and clear standardized mechanism of contract implementation as the channels for the transfer of the authority (property rights) clusters leads to the mass-scale violations of the shareholders’ rights, a single case-tailored enforcement for the political purposes, development of the non-market relationships between the economic players, growth of the rent-oriented activity, corruption (see for details Radygin, Entov, 1999).

Conflicts between the managers and outside shareholders (both large and small) within the framework of the “principal-agent” relationship become very sharp. Problems related to the monitoring of managers by the shareholders
, and consequences thereof, are aggravated by the fact that the managers, either directly or through proxy, are acting both as insiders and outsiders of the corporation in accordance with all possible interpretations of these terms.
 The problem of the issuer’s transparency becomes a crucial one not only for the potential investors but also for the de-facto outside shareholders of the corporation.

The corporate governance problem is no less important from the standpoint of the financial system which is understood as the certain institutional arrangements providing for the transformation of savings into investments and allocating resources among alternative users within the industrial sector (Tobin, 1984). Under the conditions of the transition economy it’s the development of an efficient system of financial institutions, primarily banks, within the overall framework of the financial system that becomes especially important for the shaping of the national model of the corporate governance and financing of industrial corporations.

Their weakness in Russia became especially apparent during the financial crisis of 1998 and the theoretical discussion about the principal character of the national model of the corporate governance (the American model versus the German one) became groundless. Correspondingly, the potential role of banks as an alternative mechanism of the corporate control under the conditions when the other mechanism which may force the managers to act not only in their own interests are of limited use (discussed in Stiglitz, 1994, pp. 77-78, 189-190) also turns out to be of little relevance.

From the standpoint of the applied analysis of the corporate control issues the situation in the transitional economy is ambiguous. On the one hand, according to the tradition of the “manager’s revolution’ concept known since 1930s (Berle, Means, 1932) there are reasons to put the formal owners outside the framework of the real authority relationships involving control and management in the Russian joint stock companies. This is especially typical for the first post-privatization years before the law “On joint-stock companies” was enacted. On the other hand, there are also reasons to claim that there is such a link as “ownership – corporate control – corporate governance”. The latter makes sense in the cases when it’s possible to identify different types of the” hard cores” of the shareholders excersizing the direct control or by mean of the affiliated entities (“coalitions” in the terms of the organizations theory). In this connection the key problem is to identify the hubs of real control (Aghion, Tirole, 1996) in a corporation under the formally dispersed ownership structure.

It should also be pointed out under the conditions of the non-liquid market the problem of choice between the mechanism of “vote” and the mechanism of “exit” loses its dichotomic nature (Hirschman, 1970, pp. 15-54) since in essence there is no alternative: if it’s impossible to sell one’s shares than it’s necessary to upgrade the role of the “vote” mechanism. One of the potential ways of this mechanism’s implementation in the transition economy is offered by the self-enforcing model of the corporate governance (Black, Kraakman, Tarasova, 1997; Black, Kraakman, Hay, 1996).

In the end it’s necessary to make several methodological conclusions of a more general nature. The term “institutional changes” is usually applied to the specific “institutional arrangements (institutions)” but, as a rule, never to the whole “institutional structure” as the totality of the “institutional arrangements” (Lin, Nugent, 1995, p. 2307).

The specific character of the transitional economy is such that the “institutional changes”, as opposed to the generally accepted approach, not only can but should be analyzed comprehensively, i.e. within the framework of the overall “institutional structure” of the economy. Such an approach to the same extent also applies to the problem of the emergence of the corporate governance model and control in the transition economy.

The specifics of the emerging model of the corporate governance and control as an independent “institutional arrangement” may be understood only within the framework of the whole totality of the “institutional changes” in the transition economy. At the same time the problem is that it’s impossible to analyze globally all the “institutions” (in one study) even in respect of a relatively narrow issue of the corporate governance and control development.

It’s obvious that the two above-mentioned conclusions to some extent contradict each other. It was exactly due to this reason that the author on purpose limited the analysis to the singling out of the key aspects taking into consideration the Russian specifics. Below we would attempt to review two major blocks of the problems in their interrelationship.

First, the evaluation of the major trends in the property rights redistribution in Russia as the basis for the understanding of the emerging national model of the corporate governance. Second, assessments of the classic “external’ mechanisms of the corporate governance. The present study mostly focused on the open joint-stock companies set up in the industrial sector on the basis of the medium and large public enterprises in the course of their corporatization and privatization. The data used for the analysis of the specific trend in Russia was taken as of October 1, 1999, for other countries the data may vary depending upon the available sources.

2. Tendency toward ownership concentration and myth of “an efficient owner”

2.1. Privatization models

The major trends in the property rights redistribution within and after privatization are the institutional basis for the understanding of the emerging national models of the corporate governance.

There is a rather extensive literature on problems of privatization in transitional economies 
, and in the present work there is no sense to conduct the in-depth comparative analysis of the models. Let's consider briefly only most general tendencies. Now in transitional economies three main models of privatization are known: the program of mass privatization (MP), insider’s model (MEBO), model of  initial majority shareholdings (for details see also tab. 1). The special place (practically in all countries) takes a model of mixed (private-state) ownership. There are also models, specific to separate countries, such as a model  of "social - oriented" ownership and model " case-by-case ". 

Mass privatization (MP). The principle of charge-free distribution of  state ownership has not become general in East Europe, therefore significance of the MP for consequent corporate governance of privatized enterprises was unequal in the various countries. This model was widely applied in Russia and Czechoslovakia (after disintegration of the uniform state - in Czech Republic), Latvia, Lithuania, Mongolia. In many other countries MP (as the base model) was conducted later (Armenia, Azerbaijan, Georgia, Kazakhstan, Kirgizstan, Moldova, Ukraine). In other countries this model was stipulated as additional to other methods of privatization or for a very small part of the shares of a narrow circle of the enterprises (Albania, Bulgaria, Poland, Slovenia, Tadjikistan, Estonia). In a number of countries, nevertheless, its realization has stayed at the stage of acceptance of the appropriate legislation (Romania) or in connection with crisis of a 1997 (Albania).

In some countries such schemes were not used (former GDR, Hungary, Macedonia). Nevertheless Hungarian project, for example, provided a possibility of deriving by each full age citizen of the interest-free credit in 100 thousand forints for 5 years by analogy to the acting system of crediting of employees. In some countries of former Yugoslavia there was a transfer of a part of the shares to various social funds as the special variant of MP. 

Within the framework of the program it was supposed, that the distribution of the vouchers (bonds, checks, points etc.) simultaneously would result in emerging of small shareholders and/or large outsiders (investment funds). It will give a push to development of the capital market, to the consequent concentration of ownership by  active investors and - in the total -  to efficiency of corporations. As a whole it is accepted to consider, that the role of the MP for the future corporate governance initially (originally) remains uncertain, probably to a great extent negative, though in the medium-run period all depends on a practical solution of a dilemma " diffusion of the vouchers  - ownership concentration".

Insider’s model (MEBO). This model is based on purchase of the enterprise (assets of the enterprise) or of controlling block of shares by the employees and managers (jointly or separately) with the formal right of a consequent sale/purchase. Such practice has been rather widely applied in Albania, Belarus, Poland, Romania, Slovakia, Tadjikistan, Turkmenistan, Uzbekistan. In Russia and Georgia this model as a matter of fact has become official "submodel" (with large legal privileges to the employees) in frameworks of MP. In Lithuania and Mongolia the situation was similar, however developed spontaneously (employees and the members of their families used the vouchers for purchasing of the shares of the enterprises on " open " the market, i.e. without closed subscription).

Specific insiders’ models have developed also in Slovenia, Croatia and Macedonia, however they can be considered separately within the context of general Yugoslavian "inheritance" and use the submodels of  different social funds (as a peculiar model of "social - oriented" ownership).

The evaluations of actual participation of the employees and managers of the enterprises in their privatization in various countries rather hardly differ from each other. Nevertheless findings of many researches show, that the employees ownership has taken the certain niche within the framework of transitional economy. Influence of this model to corporate governance, as a rule, is relatively negative, though some contributors consider higher information possibilities of insiders to monitor activity of the managers. Obviously, that the last thesis in specific conditions of transitional economy is solvent only only theoretically (especially  taking into account the fact that managers are the most influential insiders).

Model of initial majority control. This model is based on one-stage or, at least, not stretched on time obtaining of majority (i.e. more than 50 % of the voting shares) control by the outsider. Such practice was characteristic for rather small group East-European  countries, but not at all for Russia. Though it is the slowest method of privatization, its advantage to effective corporate governance are rather obvious.

 Western analog (and sample) for this model is the "case by case" method well tested in Great Britain and Chile. 
 This most simple (within the framework of the corporate governance) model has been widely applied only in Hungary and Estonia. In former GDR it is possible to consider this model as the main for more than 8 000 enterprises, but only in a combination with MBOs and liquidation. In Czech Republic this model was dominant after MP (32 % of the enterprises, but only 5 % of all enterprises value). 

The further development of the enterprise in this case depends on the applied method of privatization. As a rule, it is carried out through auction, competition or direct sale, where the preference is received, as a rule, by the "external" investor, often connected with the enterprise. The special variant of this method (which is limited by the state of stock market) is the public offering of the shares, including stock exchanges. 

Other important factor is the nature of the investor/owner of a majority block of shares. In many cases we may speak only about pseudo-outsiders denominated the interests of the management of the enterprise (see below).

Certainly, in each concrete country the choice of this or that model (primary, secondary etc.) – and accordingly expected outcomes of privatization - was carried out depending on balance of political forces and ideological traditions. At the same time the majority of countries (with any models, legally adopted or  spontaneous) were guided by reaching of the certain level of concentration of ownership. It was supposed that the concentrated ownership is the basis for effective corporate governance, which, in turn, will increase efficiency of the enterprises. In this connection we’ll try to evaluate available data on ownership structure of the enterprises in various countries.  

2.2. Ownership structure in transition economies: main trends 

By the end of 90s a lot of empirical studies on ownership structure in various countries with the economy in transition were conducted. Practically all of them are rather conditional for the purposes of inter-country comparisons (by virtue of problems of sample, various sizes of the enterprises, close-oriented behavior of the respondents, impossibility to reveal affiliate entities and  real pole of corporate control, etc). Nevertheless they allow to evaluate most general and characteristic tendencies with the relatively high level of reliability. In second half of 90s several attempts also were undertaken to evaluate correlation between ownership structure and enterprise performance after privatization. 
  On the basis of the findings, obtained in these researches, it is possible to make the following general conclusions. 

(1) In countries, where the course towards the attraction of the external (quasi-external) investors was taken from the very beginning, the struggle for control for the obvious reasons has not received noticeable development. The intensity of this struggle for control in joint-stock companies is also lower in those countries, where the model of MP resulted in the concentrated ownership with transparent  structure (Czech Republic).

The most acute struggle was developed there, where the "sprayed" property as the result  of MP or insider’s model (in frameworks or irrespective of MP) dominated. The large shareholders, including insiders-managers, continue to buy up the shares. In Albania - with minimum privileges of insiders - immediately after MP the wave of resales of the shares from small shareholders to larger ones began (mainly informally - passing Center of registration of the shares). In Macedonia struggle for control and, accordingly, the ownership concentration, happens with fastest rates in joint-stock companies, where the ownership structure is not "amorphous", but gravitates to the managers (their “teams"). In Poland in those 853 companies, which were created by insiders in the frameworks of “direct sales", the dominating tendency has become concentration of the capital in hands of the managers. In Slovenia the managers have developed indeed war against outsiders, down to entering into the charters of joint-stock company of a various kind of restrictions of their rights.

Direct consequent of more heavily struggle for corporate control, in turn, are: 

- Long-term reproduction of conditions for a conflict of interests and violations of the rights of the shareholders;

- More long character of shaping of a precise model of corporate control and governance;

- And, therefore, necessity of the heavily and centralized state policy.

(2) In many countries after privatization the insider’s model of corporations were generated. It has become characteristic not only for countries, legislatively selected MEBO as a main method of privatization (table 1). In many other countries the establishing of insider’s model passed spontaneously, in many cases as kind of sale of assets  to formal outsiders. 

In Russia in 1993-1994 insiders have received on the average about 55-65 % of the shares of the privatized enterprises. By 1998 their cumulative share has decreased to 50-60  %.   

In Croatia, by September, 1996 on completely privatized joint-stock companies the control has been obtained by insiders in 1000 joint-stock companies, by the external investors (including the social state funds, and also some banks and firms owned by managers) - in 300 joint-stock companies. The open tenders were conducted on the Zagreb stock exchange, however they become as a matter of fact addition to the MBO. It was connected to full absence of any  disclosure requirements by the issuer before sales.

In Macedonia and Slovenia by the end of 1996 the prevalence of insiders was characteristic for 80 %  privatized enterprises. By this time typical ownership structure on Slovenian privatized joint-stock companies looked as follows: 42 % - insiders (managers and employees), 20 % - outsiders-investment funds (largely controlled by banks), 20 % - state funds (compensatory and pension), 18 % - small-sized outsiders (also including managers of joint-stock companies).

In Lithuania, Mongolia, Armenia, Georgia, Ukraine insider’s model has been developed through MP (as well as in Russia). In Bulgaria insiders dominated in small joint-stock companies (55 % of  transactions). Even in Estonia, with the formal basic orientation to the sales to outsiders, the actual role of the managers was very high. 

The employees - insiders in all countries with transitional economy, as a rule, do not represent an independent side as special subject of corporate control. Their shares are controlled by the managers 
, or are hardly “sprayed" and form an amorphous structure of stockholdings. The activity of the small-sized shareholders-insiders is traditionally low, and their interests are focused mainly on different payments. For example, the practice of general meetings of the shareholders in Moldova shows that the typical conflict between the shareholders - employees and managers is on employment and various money payments.

According to the survey of 312 Russian joint-stock companies in 1996, only 7,5 % of the managers indicated importance of participation of the employees - shareholders in the board and supervisory council, 19 % - in discussion of strategic and current problems on general meeting of the shareholders and 21 % - on desirability of granting managers with the right of a voting for general meeting of the shareholders (Афанасьев, Кузнецов, Фоминых, 1997, с. 96).

As to efficiency of activity of the managers as subjects of corporate control in a post -privatization period, the evaluation can be only dual:

- On the one hand, this policy is certainly successful and is effective in the sphere of  preservation (consolidation) of control;

- On the other hand, this activity remains a subject for discussion if we are trying to evaluate efficiency of "managerial model " of  control (not only for strategic development, but also for an elementary survival of the enterprise). 

According to some studies, the concentration of managerial control ensures significant increase of enterprise efficiency. But, according to some data (Frydman, Gray, Hessel, Rapaczynski, 1997), the dominating control of the managers divides some "weakness ", appropriate to the employees ownership. Nevertheless corporations controlled by the managers were characterized by much higher efficiency, than enterprises owned by  employees. 

(3) Practically in all countries with transitional economy the tendency to a high level of ownership concentration is observed during and/or after privatization 

In Czech Republic, Hungary and Poland in a middle 90s  98 % of the inspected medium-sized companies had the dominating shareholder (Frydman, Gray, Hessel, Rapaczynski, 1997). The average share of the main shareholder varied within 50-85 % (except for the state and Czech investment funds). It is connected first of all to the fact  that owners cannot afford to rely on other institutions and arrangements designed to monitor and discipline managerial performance (although the separation of ownership and management is common in the region).

In the countries of the  former USSR (so called NIS) the tendency towards concentration is also marked. The available data on 6 countries (table 2) allow to speak first of all about stable growth of a share of the managers.

In Russia post-privatization redistribution of ownership leads to the concentration of the dispersed stocks of the privatized enterprises since 1993 as the most common process  (including loans for shares schemes of 1995, the “oligarchs” wars of 1997, transition from the wildest forms of redistribution to the legal procedural technologies of the corporate control and redistribution of the equity in 1996-1999).

The complex and controversial formative process of the post-privatization structure of ownership in Russia (table 3) had as its general positive outcome the gradual stabilization (streamlining of the structure) of the ownership rights: from an amorphous and dispersed structure to the appearance of the apparent (formal, based on the title to the property) or hidden (informal, based on the real authority within a corporation) hubs of the corporate control. According to the FCSM estimates in 1996 the struggle for control was over in 25% of the Russian corporations, in the beginning of 1998 – in 50%. Although it’s impossible to speak about the real economic effect of such stabilization even in 1997-1998 (especially since the redistribution was still going on and the system in general remained unstable), nevertheless, we believe that there were some preconditions for that. 

The financial crisis of 1997-1998 significantly changed the situation and lead to a serious shift in accents in the ownership (control) redistribution. A part of investors may become attracted by the extremely sharp devaluation of corporate papers. Some of the shareholders, including the issuers, on the contrary, tried to improve their financial situation by dumping the stocks. Many commercial banks and financial groups which found themselves on the verge of bankruptcy or in the process of it already considered the possibility of ceding their stakes in the real sector or attempted to cede the non-liquid shareholdings. Within the framework of the privatization sales some of the stakeholders attempted to consolidate their holdings in the interests of control at minimum cost.

At the same time the crisis brought about more active use of the additional issues of shares and derivatives, debt schemes (securitization of debt), the mechanism of bankruptcy and company’s reorganization. Under such conditions the attempts by the regional elite to establish control over the major enterprises of their regions became more noticeable and successful. At the federal level the ideas of the employee ownership and large state holdings as the main structural unit of the Russian economy were reanimated.

Nevertheless the most widely used way to get rid of outsiders is still the dilution of the outsider’s share (both in the Board of Directors and in the issuer’s equity) in favor of the majority shareholders (of a holding).

The derivative mechanisms may also be used for this purpose: convertible bonds, fractionalization or consolidation of shares, transition to a single share etc. In the holding companies in case if an outsider has the veto right (more than 25% of the voting stock) and can block the additional issues the so-called transfer prices are used and the assets are redistributed between the parent company and affiliates without taking into account the interests of minority shareholders.

The more widely known conflicts of 1997-1998 took place in the oil companies YUKOS (transfer of funds from the subsidiaries) SIDANCO (an attempt to issue convertible bonds at the price lower than the market one and place them with the friendly entities), Sibneft (transfer of assets to the holding and discrimination of the minority shareholders of subsidiaries during the transition to a single share).

Among the violations of the shareholders rights are the widely-spread practices when the managers unrestrainedly “pump over” the assets of the company they work for into their own companies and their accounts both in Russia and abroad or, in the best possible case, fix exorbitantly high salaries for themselves (while the rank and file employee-shareholders are not being paid their wages and /or dividends for months and months). Such behavior is primarily explained by the unstable situation in the corporate control that provides an incentive to the management to prepare the “golden parachutes” for themselves.

These tendencies are going to continue into 1999-2000, which may increase the instability of the ownership rights and would demand a tighter policy of the investors (shareholders) rights protection.

(4) Privatized enterprises nevertheless are more effective, than state-owned. They find out more intensive economic growth, faster increase the investments. 

The existing data of the Leontieff Center (St.Petersburg) allow us to speak about higher level of efficiency of the privatized enterprises in the Russian industry. The following traits can be identified on the basis of the data: (1) “deeply-privatized enterprises” are more efficient than “medium-privatized” and both groups of privatized enterprises are more efficient than the public ones; (2) the efficiency indicators of the enterprises privatized in 1993 are higher than those of the enterprises which underwent this change in 1994-1995. If we presume that the degree of concentration of the stock ownership is higher at the enterprises which became involved in the privatization process earlier (which is general corresponds to the trend observed all over Russia), then, with a certain degree of presumption, we can maintain that the enterprises with the concentrated ownership are more efficient.

The similar conclusions were published by the Ministry for State Property of the Russian Federation in 1998: the direct correlation between the state share in  authorized capital of joint-stock company (from 25 up to 50 %) and worse  management and financial situation of joint-stock company. To the certain extend it is connected to reluctance of the private shareholders to conduct reorganization and to invest in such joint-stock companies in a situation, when the property rights to a significant block of the shares remain as a matter of fact uncertain.

At the same time adaptation of firm to market demands is carried out the more vigorous, if property rights are well protected in general and  if the principle of soft budget constraints is non-typical for the current economic policy. 

(5) The advantages of privatized companies become more and more clear in accordance with a concentration of ownership by the "external" private  holders.  New private firms are the most effective. Among privatized companies  the firms, in which the strong "external" control has been installed, find out best outcomes. 

The study of data on the  turnover of the top managers of the Czech firms may testify: the chiefs, which for the first time were invited by the "external" holders, acted much more effective, than chiefs appointed by state entities (Classens, Djankov, 1999).

Just the appearance of the "external" owners adds dynamism to the post-socialist economy (Carlin, Landesmann, 1997). At the same time (as well as for evaluation of correlation between ownership and efficiency) there are  some studies, in which ownership by outside local investors is not significantly correlated with restructuring (Djankov, 1999). It is accepted also to consider  that the "ideal" form of corporate governance is ensured with the companies, owned by the foreign holders (Brada, Singh, 1999, p.14). At the same time foreign ownership is positively associated with enterprise restructuring at high ownership levels - above 30 % of shares (Djankov, 1999).

In this context the most important point to discuss is the following: could we assert that it was exactly ownership concentration in a post–privatization period which generated the certain advantages to effective corporate governance and corporate performance?

2.3. Interrelationship between ownership concentration and effective corporate governance

In general the present process of the ownership redistribution in Russia is characterized by two parallel basic trends: strengthening of the managers (in their capacity as shareholders or as persons who exercise real control over the enterprise) and the growing “invasion” of outsiders. All this redistribution is taking place against the background of the further concentration of property.

Of course any quantitative estimate would be rather artificial if you take into account the fact that in Russia among the formally external shareholders of the companies there is a considerable number of those which are directly or indirectly owned by the managers of this particular company or are friendly towards them. It’s indirectly confirmed by the fact that among the holders of large or controlling stakes a considerable proportion consists of the commercial enterprises and holdings. In practice such commercial enterprises or holdings are often nothing but companies set up by the management as trade intermediaries and created for the mobilization of the company’s profits which are being used, among others, for the buying out of the company’s shares during the privatization and at the secondary market. Similar mechanisms are well known, for example, in Slovenia and other countries.

As regards the foreign investors (both in the typical and largest companies) the major problem here is to identify the real origin of investment. In many cases it’s in reality the repatriation of the capital which was taken out of Russia.

If the concentration of ownership takes place then, sooner or later (as the legislative basis develops), a relatively transparent system of corporate control is shaped with the predominant “cores” of shareholders. In this connection the role of the concentrated ownership in upgrading the efficiency of the corporation and corporate governance during the post-privatization period becomes the issue of the utmost importance.

Very often it’s exactly the concentrated ownership (concentrated control) in different forms which is indicated as the major economic mechanism of the corporate control. It provides the basis for the investors’ real influence, which by itself strengthens the legal protection and allows to minimize the need for seeking solutions through courts. The majority of the transition economies were oriented towards the concentrated ownership model: with different degree of success, legislatively or ideologically, through the application of mandatory schemes or spontaneously. At the hypothetical level it was presumed that the corporate relationship model based on a more concentrated structure of ownership and insignificant role of insiders (both employees and managers) would also stimulate the financial progress and economic efficiency. This hypothesis established the link between the corporate governance (control) model, efficiency of such governance and efficiency of the enterprise itself.

The theory doesn’t give any single answer to this question. According to some existing evaluations the results of the study of correlation between the concentration of ownership, control over the management and the growth of the prices of company’s stocks even in the countries with the stable market economy are very ambiguous (Gray, Hanson, 1994). Some of them confirm that the concentration of ownership results in the better operation of corporations in the developed branches with relatively simple technologies. The other researches who study the presumed cause and effect relationships put forward the hypothesis that the structure of ownership is rather a dependent than independent variable. There is also a supposition that in some branches of industry the highly concentrated ownership is useful while in the others vice versa but the market would always push the company towards the optimum solution. There are also certain nuances, which depend upon the size of a corporation (Demsetz, Lehn, 1985). 

At the same time there are drawbacks to the concentration of ownership in a corporation as well which we connected to the potential conflicts of interest between the large and small shareholders (the problem of common and private interest described in literature). Thus we can hardly draw any unambiguous conclusion especially as regards the unstable transitional economy.

As the practice demonstrated the results of this ideology implementation were extremely controversial and the preliminary assessments can’t be true at the generalization level.

As an example it is possible to consider a situation in Czech Republic, leaning for objectivity on the contradictory judgements. This example especially is indicative, that Czech Republic was traditionally considered as the positive standard (sample) of effective privatization.  

According to the data of the Czech Fund of National Property, in the course of 1995 it became increasingly obvious that the conclusion of voucher privatization had to be followed relatively quickly by a process of a further massive redistribution of property, resulting in a substantially greater concentration of share capital. This process was started in a spontaneous way, independently of state authorities…Its initiators were several IPFs and privet banks. Their objective was to obtain major financial interests in promising companies from small investors, and to sell them on to other, mostly foreign, investors (Bohm, 1996, p. 143-144). Those who expected  that the new shareholders (mainly IPF representatives appeared on boards of directors and the supervisory boards of privatized companies) would immediately begin to perform their functions as owners  were probably disappointed. IPFs and all other shareholders whose existence originated in the voucher privatization understandably behaved in most cases as the passive investors. As a rule, they were mainly interested in selling their shares as profitably as possible, and in obtaining money by transactions on the capital market. Such shareholders participated to a relatively small extent in the creation of active business concepts of companies. 

Obviously, as concentration of shares for the purposes of resale, and passive behavior of majority (dominant) shareholders hardly promote increase of a management efficiency  and strategic development in joint-stock company.

The data from the Czech Ministry of Finance  also shows a number of ways of «handling» the property of  IPFs and investment trusts the consequences of which lead to a decrease in property value and detriment to both shareholders and unit holders. These ways of assets «handling» are combined in practice and are very difficult to demonstrate and to penalize. The practices include the following (for details see OECD, 1998, pp.118-124): formal and informal interconnection of several companies, large conventional fines, purchases of worthless shares, concluding unfavorable options and futures contracts, transfer of the advances for purchase of securities, long settlement periods for securities sold, loans of securities, poorly drown-up agreements on the transfer of securities, irrational movements of securities, trading in securities on ridiculous prices, disadvantageous purchases and sales of securities, trading by management on its own account, concentration of considerable amounts of cash in the accounts of IPFs in banks, failure to comply with limits for restricting and spreading risks, different methods of removing money from the company («tunneling» into companies) etc. 

The reverse point of view also exists, reinforced by statistical analysis. The sample of  706 Czech enterprises activity in 1991-1995 shows that the concentrated ownership results in increase of a market value of the enterprise and, therefore, to higher profitability. The authors conclude availability of positive influence, which renders on the enterprise its main bank through indirect control of the investment fund (Claessens, Djankov, Pohl, 1996). Theoretically indirect confirmation of such point of view is the world-round tendency of 70-90s towards reduction of number of individual shareholders and growth of the institutional ones (at least until financial crisis of 1997).

The mentioned data of the Leontieff Center (St.Petersburg) allow us to speak about higher level of efficiency of the privatized enterprises in the Russian industry. If we presume that the degree of concentration of the stock ownership is higher at the enterprises which became involved in the privatization process earlier (which is general corresponds to the trend observed all over Russia), then, with a certain degree of presumption, we can maintain that the enterprises with the concentrated ownership are more efficient.

Another indirect confirmation of the fact that the enterprises with the highly-concentrated ownership are more efficient can be found in the comparative figures supplied by a number of researchers representing the operation of enterprises with different types of predominant owners in 1995-1997. In many cases the best economic performance was demonstrated by those small and medium enterprises where the ownership was concentrated in the hands of managers and by large enterprises with the ownership in the hands of certain types of outsiders, although, there are the figures showing the opposite situation (See Aukutsionek, Kapeliushnikov, Zhukov, 1998; Kлепач, Кузнецов, Крючкова, 1996; Earl, Estrin, Leshchenko, 1995).

The numerous facts when the majority shareholders (both managers and outsiders) acted against the interests of their corporations development are also well-known. There is an almost standard set of accusations which can be equally used against the owners in other transition countries: desire to control only the financial flows and export transactions; unjustified splitting of an enterprise, selling off or leasing out the assets to the detriment of shareholders and the enterprise itself; free rider’s attitude during the search for strategic solutions; treatment of their stake as an object of speculation or using it as a collateral against the loans etc. It was especially relevant in case of the financial institutions which became the stockholders in the course of and after privatization.

Among the explanations of this situation, at least in respect of Russia, the following considerations may be mentioned. If the “amorphous” system of corporate control (that is, the absence of any visible signs of control even if there is an informal one) is preserved that may bring about the loss of objectives as regards the medium-term development and the lack of investors. The problem is that with the amorphous system (even if the real control is concentrated in someone’s hands) both the responsibility for the current situation in the corporation and the control on the part of shareholders over those who bear this responsibility simply disappear. At the same time there are no external mechanisms of control as well (legal and market) in order to provide for such a responsibility. The well-known mechanisms of the investors’ rights protection, which are so important in order to attract investment, are also non-existent.

Correspondingly, as regards the further institutional changes the problem of the “efficient (responsible) owner” who during the last years became one of the mythological figures of many official programs and concepts in Russia needs to be resolved.

In general the problem of an “efficient owner” to a large degree is connected with the macroeconomic conditions, taxation, effective system of implementation of contractual obligations etc. It’s paradoxical that in a number of the transition economies including Russia a dualistic attitude towards the notion of “efficient owner” has developed.

The most primitive interpretation (which is typical, for example, to the official ideology of governmental departments) is to identify “efficient owner” with the “owner (private) of a large or controlling interest in a company”. Hence, a clear and simple bureaucratic task: to “mechanically construct” new responsible owners. At a certain stage of this construction it turns out that the “efficient owner” (whether the owner of a certain interest or the manager who retained his position of control) is not efficient from the standpoint of the formal governmental logic: he doesn’t pay wages to the employees, doesn’t pay taxes, is not interested in the enterprise’s development, establishes subsidiaries in order to “pump out” the assets while leaving only the legal shell of the company, etc.

At the same time the very same owner (holder of the controlling function) is efficient as the specific economic agent in the specific environment where he has to operate (exorbitant and very complicated taxes, barter, cash settlements, criminal environment, desire of the potential “outside shareholders” to seize control only for the purpose of controlling the financial flows of the company, etc.). In this case he is efficient because he maximizes the profits acting as the owner (holder of the controlling function) under the specific conditions imposed on him and protecting the company from the external destabilizing factors.

Of course the picture won’t be full without taking into account the personal financial ambitions of the subject who retained or established control over the company. The degree of criminalization of his behavior depends upon many economic, legal as well as social and psychological factors. The range of different types of behavior is extremely wide: from the setting up the” profit centers” outside of the company but for the purpose of its development and up to the different schemes of pumping out the corporation’s fund for their subsequent transfer to his personal accounts abroad. In this context it becomes clear that in order to implement in real life the official governmental ideology of “efficient owners” the adequate measures on the part of the state are needed touching upon practically every aspect of the economic reform.

In connection with the problem under review it would be also interesting to know the results of the comparison between the legal systems of 49 countries from the standpoint of the investors’ rights protection conducted in Harvard (La Porta, Lopez-de-Silanes, Shleifer, Vishny, 1997, pp. 32-35, 40-43). The authors came to the conclusion that the concentration of ownership was at the same time reaction (or adaptation) to the weak legal protection of investors within the framework of the national model of corporate governance. High accounting standards, legal mechanisms of investors’ protection and the level of the legislation enforcement have a very negative correlation with the concentration of ownership.
 At the same time the high level of concentration signifies the weak operation of the capital market. The conducted analysis linked this to the fact that the weak legal protection of investors denies to the companies the opportunity to mobilize the necessary capital.

This conclusion is also valid for the Russian situation. Bearing this in mind we may presume that the problem of attracting investment to the privatized enterprises won’t be resolved even when the struggle for control in the new corporations is over. The concentration of ownership typical for the process of struggle for control may be regarded as the method of the new owner’s adaptation but it doesn’t offer any guarantees to the new potential investors under the conditions of weak legal regulation.

With reference to Russia, nevertheless, the situation has a dual character. The process of ownership concentration is closely connected to activity of managers (or large shareholders becoming insiders). Accordingly, the process of  ownership concentration becomes by no means the tool for adaptation to the weakness of external mechanisms of corporate governance. On the contrary, just the ownership concentration becomes the tool of violation of the rights of other shareholders (investors).

In this context another crucial conclusion is that the attempts to  create the favorable investment climate ( including development of the corporate segment of the securities market) in Russia and other transition economies wouldn’t be very effective until they are based on the on-going improvement of the external investors’ protection mechanisms and the system of law enforcement.


3. Major mechanisms of the corporate governance and their specific features in Russia

The theory of corporate governance describes a number of mechanisms ensuring realization of the shareholders rights and forming the system of relations between the shareholders, managers, employees, creditors and other participants of firm operations concerning the order by assets disposition and distribution of the incomes.
 The various aspects of operation of these mechanisms are studied by an economic theory, jurisprudence, sociology, psychology and other sciences. The researchers mark the tendency to shaping in theory of corporate governance of the interdisciplinary approach (see. Prentice, Holland, 1993). 

The mechanisms of corporate governance are traditionally differentiated on internal and external: accordingly internal procedural mechanisms of governance within corporation and the influence of an external environment (external mechanisms of governance). To external mechanisms they usually concern: 

- The corporate legislation (codes, special company laws, conjugate laws, departmental acts, rules and instructions) and, what is more important, it the executive infrastructure (enforcement);

- Control from the side the financial market, i.e. mass "dumping" of securities of ineffective corporation in the liquid financial market (accordingly the managers meet an intractable problem of search of new resources in conditions of a falling of interest of the financial investors to corporate securities); 

- Threat of bankruptcy of corporation as the result of invalid policy of the managers (in the most rigid variant - transition of control to the creditors);

- The market of corporate control (threat of a hostile take-over and changes of the managers).

3.1. Internal mechanisms

Following the classification of J.Tirole (Tirole, 1999), it is possible to indicate at least three internal mechanisms regulating the coordination of decisions within the corporation with interests of the shareholders: 1) preservations of a manager’s post for the manager (and, clearly, its business reputation in the appropriate market in case of successful activity of corporation); 2) maintenance of stimulus for effective (from the point of view of the shareholders) management with the help of specially elaborated systems of payment; 3) direct monitoring realized mainly by the large shareholders and their representatives. 

In some countries a role each from these mechanisms can essentially differ. At the same time - with all differences in existing structures of corporate governance - in each from developed countries checks and balances were generated in order to ensure interests of the investors and to provide sufficient independence and initiative of the managers.

In countries with transitional economy the rather weak development of "external" mechanisms of corporate governance objectively stipulates the special significance of  the "internal" mechanisms (table 4). 

In all countries the two-tiers (chambers) system (i.e. executive board  and supervisory council/ board of directors as controlling organ) of governance is provided. More often availability of board of directors is bound to a size of company (Russia, Latvia, Poland) or is transferred at the discretion of shareholders (Bulgaria, Romania), however in some countries two-tiers system is mandatory (Czech Republic, Hungary).  The board of directors (supervisory council) is usually considered as  the main internal (or direct) mechanism of control.

As for the executive management (board) of joint-stock company a primary problem in transitional economy is the destruction of philosophy of "principal", which is characteristic of the majority of managers. A corollary of such philosophy is fierce struggle for control (in "amorphous" or "insiders" models), or resistance to the new owners.   

As a whole problem of loyalty of board (managers, executive directors) in relation to the  joint-stock company and to its shareholders is rather acute in all countries. Most rigid (from known to the author) measures on maintenance of such loyalty are stipulated in the law on joint-stock company of Latvia. The members of the executive board are elected on general meeting, and during 1 month after election each member of managerial board should acquire the certain number of the shares of joint-stock company (usually 0,1-5 %, since 1996 - up to 25 %) without the right of sale. In the case of losses of joint-stock company caused by operations of this member of executive board, his shares are sold for cover of the losses. If it is not enough, the appropriate member of the executive board should answer by all property (!).

In this connection problems of representation of the external shareholders in the different organs of the joint-stock company acquire the important significance. In particular, in Russian joint-stock companies there is a significant stratum of the shareholders, which, participating in the capital, are not present in any organ of corporate governance or current management. To the greatest degree it concerns to the shareholders - employees and external shareholders - individuals, in least - to commercial banks and industrial enterprises (suppliers and buyers). The latter is not surprising, because both indicated groups to the greatest degree can insist to the rights of the shareholders, using financial and trade mechanisms of pressure.  

3.2. The general legislative situation

Upon the results achieved during the first half of 1990s, the progress of Russia in the field of the new legislation and legal institutes was estimated to be relatively insignificant: “there was some progress in legislation and insufficient in institutes” (the third group of countries which, according to the World Bank classification, also included Kyrgyzstan, Moldova, Armenia, Georgia and Kazahkstan). Russia was seriously behind the leaders – the countries of the first group (Poland, Slovenia, Hungary, Croatia, Macedonia, Czech Republic, Slovakia) where there was “a significant progress both in legislation and in institutes” (The World Bank, 1996).

By the end of 1990’s the situation has changed rather seriously (EBRD, 1998). Russia, as regards the coverage of the commercial laws has actually joined the group of leaders (the expert mark “4--“, while for Bulgaria, Czech Republic, Hungary, Poland, Romania, Lithuania and Croatia it’s “4” and for the industrially developed countries it’s (4+”). There is still more of a lag as regards the “efficiency” of commercial laws (the expert mark “2” while the leaders have “3-4”). As a result, according to this classification Russia has an intermediate position among the transition countries.

Of course, not a single transition country has the legislation on corporate governance (in the broad sense, encompassing all the related regulatory documents) which can be evaluated as the highly developed. This legislation “doesn’t so much reflect what already is but what should be or, in the best possible case, what is emerging…” (Акционерное общество…, 1995, c. VIII-IX).

Adoption of the federal law “On joint-stock companies” in 1995 and entry into force on January 1, 1996 became the landmark in the field of the corporate legislation in Russia. In principle it can be evaluated as quite progressive (at the moment of its adoption) because it at least includes the generally excepted set of the traditional provisions on corporate governance (Table 4). 

As regards the major objectives of regulations, five main thrusts can be singled out, first of all as regards the protection of shareholders rights:

to fill in the legal gaps characteristic of the Russian corporate legislation (such as insiders transactions, affiliated persons and relationships, corporate reorganizations etc.);

more rigid regulation of relations between legally independent but economically connected companies (take for example the definition of a “group” according to the French law);

- procedural issues of the corporate relationships (authority and procedure of shareholders meetings, boards of directors, new securities issues, etc.);

- requirements concerning the issuers transparency (although at present the quantitative approach to the disclosure of information prevails the qualitative aspects requiring the reliability of the information are no less important);

- strengthening of the system of sanctions for the violation of the corporate law provisions;

- enhancing the authority of the governmental regulatory bodies.

- widening the scope of the judicial control over the companies ‘activity.

Moreover, at the present stage a new, systemic, approach to the development and updating legislation is needed as well as harmonization between the provisions belonging to the different branches of law (administrative, civil, civil procedural, criminal and criminal procedural) regulating the activity of corporations. Another crucial factor now is the general legal environment in which the companies function as well as systematization of the related regulatory documents: on the securities market, bankruptcy, rules of mergers and takeovers, protection of investors, investment institutions, banks, etc.

It’s important to point out that the process of developing regulations for this range of problems usually is stepped up when and where (in those transition countries) the reforms have reached a certain qualitative level. All the above-mentioned allows us to draw conclusion that at present time there is no real need for any radical changes in the corporate law. Under normal conditions the policy of gradual improvement and filling in the legal vacuum is probably the optimal solution.

The key problem today is that the efficient regulation of corporate relationships demands not only active (or even leading) legal regulation of the developments in this sphere but also creation of a system of regular control on the part of the state and enforcement which provides for the compliance with the existing legislation. “Self-enforcing” model of the internal protective mechanisms can’t be strengthened indefinitely or simply doesn’t work under the conditions of the continuing struggle for control in corporations. If such “external” mechanisms of protection and control as the liquid securities market and well-functioning mechanism of bankruptcy so far are weak the “internal” mechanisms of control as well as the law enforcement became much more important.

It’s obvious that any single law on the companies simply can’t cover the whole spectrum of corporate problems. Correspondingly the sole governmental regulatory body which will have the possibility to efficiently and legally intervene in case of disputes arising in connection with the relationships between the subjects of the corporate governance and control should become the most important element of the law enforcement system. Of course the role of such a factor as political will is also quite obvious.


3.3. The corporate securities market

The importance of the securities market for shaping the model of corporate governance doesn’t require comments. As it was already pointed out in the introduction under the conditions when the developing market is non-liquid, when the major objects of trading are the securities by 10-15 issuers, the mechanism of “exit” (sale of stocks) as an element of the corporate governance in the absolute majority of cases simply doesn’t work. The market of shares of a specific issuer may be liquid only for a short period of time and it works one way only: small shareholders may only “exit” and only during the periods of the consolidation of controlling interest or deepening of corporate conflicts between large shareholders and managers. In many cases this simply doesn’t occur at all (if the absolute control is established an/or this enterprise simply can’t be of interest for anybody).

Correspondingly, there is practically no alternative to the corporate governance model which is being formed: if the mechanisms of “exit” do not work (you can’t sell your shares) than the natural tendency of development would be to strengthen the mechanism of “vote”. If there are any problems in this connection as well (resulting) from the ideology of a “principle” still supported by the managers) than the only thing left would be the intervention of the state executive and judiciary authorities. Some inter-country comparisons are presented in Table 5.

But the opposite type of relationship also exists. According to many existing estimates violations of the corporate governance rules in the Russian corporations became one of the major factors leading to the withdrawal of investors and collapse of the securities market in 1998.17 The prime example in this respect is the adoption of federal law No 74-FZ of May 7, 1998 “On the specific aspects of disposal of the shares of the Russian joint-stock company in the field of energy and electrification “Unified Energy System of Russia” and the shares of the other joint-stock companies in the power sector under the federal ownership”.

In accordance with Article 3 it was established that foreign states, international organizations, foreign legal persons as well as their affiliated Russian legal persons and foreign individuals may own up to 25% of all types of the RAO’s shares. At the time when the law was adopted 30% of RAO’s shares were already owned by foreigners.18 The adoption of this quota which hypothetically meant a demand for nationalization of a certain shareholding became one of the key factors in the Russian stock market crash of 1998.  

The Russian market of corporate securities was developing especially intensively during 1996-1997. The global financial crisis that began in 1997 dealt an especially severe blow to the emerging markets including Russia (the overall decrease of capitalization was 90% between October of 1997 and September of 1998). Nevertheless, even taking into account the sharp drop in the stock indices in 1997 Russia at that time still remained the absolute global leader in the growth of its stock index (which by the end of 1997 increased by 88% as compared with 1996). To a considerable degree it was explained by the significant legislative progress, development of the securities market infrastructure, growth of investment attractiveness of the Russian corporate securities against the background of decreasing yield of other financial instruments in 1995-1997.

Nevertheless, the “Asian crisis” and the lower world prices of raw commodities were just the external reasons of the financial crisis in Russia that has its own specific features. The catastrophic crash of the Russian stock market in 1998 is impossible to explain just by the unfavorable global financial situation. The latter only aggravated the accumulated internal negative trends in the Russian economy. It was exactly these internal trends which became fatal for the development of the situation in 1998. Unquestionably such a significant drop of the stock prices and liquidity between the autumn of 1997 and autumn of 1998 was linked to a whole range of different macroeconomic and institutional factors. 20
In medium-term perspective the securities market would probably be characterized by the following main tendencies:

- decrease of the number, larger size (mergers) and sharper competition between the professional securities market players;

- the post-crisis redistribution of ownership in financial groups and corporations which (together with the low prices at the weak stock market) would result in mass-scale abuses and violations of the shareholders rights;

- low probability of the increasing interest towards the Russian market on the part of foreign investors both because of the still remaining internal taxation problems and in connection with the possible deepening crisis of the global monetary and financial system;

- appearance of the instruments not typical of the Russian market due to the attempts of the real sector enterprises to find alternative sources of funding (corporate bonds, warehouse receipts, mortgages);

- development of the new forms of collective investment (closed mutual funds in real estate business etc.);

- more active role of the self-regulatory organizations of the professional participants of the securities market and investors (shareholders).

In general the securities market under the conditions of the transition economy can perform four major functions: attraction of investment, speculative portfolio investments, post-privatization redistribution of ownership rights in corporations, mechanism of the outside corporate governance (or pressure on the managers).

Attraction of investment into enterprises throughout 1990s remained the weak link in the market model which was shaped during this time. The speculative portfolio investments which were the market locomotive in 1996-1997 can hardly be expected to continue on the same scale, at least not until the presidential elections of the year 2000. The possibilities of the efficient start-up of the market mechanisms of corporate governance are definitely limited.

Probably in 1999-2000 the major function of the market which was also typical for all the previous years would remain the redistribution of ownership in Russian corporations but taking into account the specifics of the post-crisis situation. Correspondingly, the problem of the shareholders rights protection and strengthening of the government regulation in this field become especially urgent.


3.4. Bankruptcy procedures

The role of bankruptcy as the means to put pressure on the corporation managers in the market economy is well known and described in the abundant literature on this subject in all its aspects (both positive and negative). The threat of corporation’s bankruptcy if the managers choose the wrong market policy (and, in the most severe case, transfer of control to the creditors) is usually regarded as a major external instrument of the corporate governance. Apparently, as the outcome of the application of this mechanism (notwithstanding the advantages and disadvantages of the specific country models, whether they favor the creditors or the debtors) the financial situation of the corporation which underwent this procedure should be alleviated and its operation should become efficient.

At the same time we know well those specific objective limitations which exist under the transitional economy conditions as regards the efficient and mass-scale application of this mechanism (in respect of Russia, some inter-country comparisons are presented in Table 6):

- traditions of the soft budget restrictions;

- continued existence of many corporations with the state shareholding;

- need for the adequate and qualified executive and judicial infrastructure;

- social and political obstacles for conducting the real bankruptcy procedures in case of loss-making corporations, especially as regards the largest corporations or one-company towns;

- numerous technical difficulties connected with the objective evaluation of the financial situation of potential bankrupts;

- corruption and other criminal aspects of the problem including those connected with the redistribution of ownership.

Under these conditions the institution of bankruptcy in Russia since the moment of its appearance and during 1990s performed the two major functions:

- method of redistribution (obtaining, retaining, privatization) of property;

- method of permanent pressure and threat on the part of the state (both political and economical) which was used extremely rarely and very selectively.

The number of such cases during the period of 1993-1997 when the law “On insolvency (bankruptcy) of enterprises” (adopted by the RSFSR Supreme Soviet on November 19, 1992 and entered into force on March 1, 1993) was valid was very insignificant.23  Since 1993 and until March 1, 1998 the arbitration courts tried altogether 4.5 thousand of cases. As of March 1, 1998 the courts were engaged in proceedings involving 2.900 cases (Table 6).

The new law “On insolvency (bankruptcy)” No 6-FZ of January 8, 1998 entered into force on March 1, 1998. In this study we do not endeavor to evaluate its innovations and contents (see, for example Commentary.., 1998). We would only point out that this law is more detailed and progressive as compared to the previous one.

We believe that the essence of the problem is as follows: first, all the political and social and economic limitations for the mass-scale application of this law still remain (and are becoming even more relevant after the crisis of 1998). 
According to the RF Goskomstat figures in 1998 55.2% of small and medium Russian enterprises were loss-makers.

Second, under the conditions of high level of corruption and continuing redistribution of ownership the alternative solutions envisaged by the law and the procedure of their adoption become a convenient tool of manipulation and pressure in the interests of different participants of this process (of course, this is not the problem of the quality of the law as such). First of all it’s the issue of the type of arbitration manager to be appointed and objective criteria of choice between liquidation and rehabilitation.


In this connection, any significant simplification of the bankruptcy procedure initiation (at the level of arrears equal to 500 minimum wages for legal persons) also means that it would be much easier to put into operation this procedure for the alienation of property. From the Russian experience we know well that an appointment of a “friendly” arbitration manager (whether temporary or liquidation or external) practically automatically means that your problems would be resolved in your favor whether it’s protection against aggression or aggression.24
Third, if we compare the number of applications with the total number of Russian enterprises and number of debtor-companies these figures, instead of impressing us, would rather put us on an alert. Apparently, the overwhelming majority of the private creditors are not exactly in a hurry to use the legal schemes offered by the new law but traditionally prefer “private enforcement”. The bankruptcy as an institution so far has not yet gained wide recognition and become a universal and uniform system but mostly still remains the tool of selective pressure on debtors quite often motivated by political preferences of the federal and regional authorities.

Fourth, the problem of legal and practical support of the protection of rights and interests of all types of shareholders within the framework of the bankruptcy procedure still remains unresolved.
In particular, the threat of enforced bankruptcy of many large corporations in arrears to the federal budget in 1998 became one of the factors of the rapid withdrawal of portfolio investors from the market of corporate securities.

Thus today it’s hardly possible to regard the institution of bankruptcy in Russia as a stable and efficient external mechanism to alleviate the management and finances of a company. The increase of the number of applications which was mentioned above so far, apparently, doesn’t indicate the enthusiastic response of creditors to the new legal perspectives opened to them but simply a trial run of the new methods of privatization of property, protection of managers against the hostile takeovers or, on the contrary, takeover of the objects (assets) of interest. It’s not accidental that this process coincided with the general stepping up of the ownership redistribution under the conditions of 1998 crisis.


3.5. Market of corporate control (takeovers)

The “market of corporate control” (threat of the hostile takeover and change of managers) as well as the threat of bankruptcy is considered to be one of the key external mechanisms of corporate governance. Many researchers believe that the takeover market is the only means of protecting the shareholders from the arbitrary actions of managers. It’s pointed out that this method is the most efficient when it’s necessary to “break” the opposition of the conservative board of directors not interested in rationalization (splitting up) or the company, especially, if it’s a highly diversified company (Coffee, 1988). In the numerous theoretical writings on the subject there is also an in-depth analysis of the interrelationship between takeovers accompanied by the “private” (special) benefit of large shareholders and improvement of the economic efficiency after control’s transition to a new owner.

At the same time the effectiveness of this method from the standpoint of subsequent improvement of corporate governance is being more and more criticized. In particular, the fact is stressed that the threat of a takeover pushes manager towards the short-term projects because they are afraid of the stock prices going down. Other critics believe that the takeovers serve only the interests of the shareholders without taking into account the interests of all “accomplices”. And, finally, there is always a threat that it might destabilize both the buyer company and the company which is taken over (see Грей, Хэнсон, 1994).

The estimates of the scope of this process depend upon the methodological approach chosen. If we use a wider approach many large privatization transactions may be qualified as friendly or hostile takeovers and then the importance of this process for the corporate sector in 1992-1999 is extremely high.

If we apply narrower definitions then in Russia we may only speak about the following: (1) post-privatization period; (2) individual secondary transactions; (3) large companies. Alternative limitations in this case are objective (both for mergers and takeovers): the need for large amounts of money (loans) which are available only to the largest companies (banks) or the possibility to mobilize sizable shareholdings in order to exchange them.

The corporate mergers as such, in the strict sense of the term (i.e. participation of equal firms, friendly transaction, the agreed upon deal between the large companies not accompanied by the buying up of the small stockholders’ shares, exchange of shares or establishment of a new company), have not yet become so far a significant phenomenon in Russia. This process is traditionally stepped up at the stage of the economic growth and tendency towards the growth of stock prices while in Russia it’s more often regarded as the potential anti-crisis mechanism, or in a political context, or as the institutional formalization of technological integration.

Thus, the transition to the single share of the oil company LUKoil is deemed to be the final stage of integration that is the full merger of the company into one financial and economic entity (the subsidiary companies have actually merged with the holding).25 Among the more well-known examples of 1998-1999 was unconsummated merger of the oil companies YUKOS and Sibneft, announced merger of the joint-stock company “Izhorskie zavody” (St.Petersburg) and “Uralmash-Zavody” (Yekaterninburg), announced merger of the Neftekamsky automotive plant (Bashkiria) and Kamsky automotive plant (Tataria).

In essence (without technical details dealing with the size of the companies, proportions of the share exchanges etc.) the mergers and friendly takeovers may be regarded as synonyms. The capital market is also not needed for the friendly takeovers (effected upon agreement between the parties); there is  no visible connection as well with the problems of corporate governance. This process is the most typical for Russia after privatization. It happened in many of the newly established corporations and was motivated primarily by the technological reasons: reestablishment of the old business ties, struggle for the market share, vertical integration.

The oil company Surgutneftegaz, for example, as opposed to LUKoil, was completing the process of technological integration through a series of takeovers (joint-stock company KINEF and a number of the refined product supply companies). Typically such a process is formalized through establishment of a financial and industrial group a cross ownership system around large corporations (especially in chemistry, construction). We should also point out that this process is highly politicized  and the federal and/or regional authorities play an active role in it (especially in Bashkiria, Tatarstan).

Actually only hostile takeovers hypothetically result in the compensation for the faulty corporate governance through the enforced change of managers. This market (the market of the corporate control as such) so far has not yet developed to any considerable degree in Russia (and the transactions which really took place usually are not advertised). Among the major factors still valid in 1999 and limiting wider development of this market the following can be singled out:


- the need to consolidate large shareholdings while in Russia the share capital (notwithstanding the trend towards concentration) still remains rather dispersed and even at the peak of the market activity in 1996-1997 no more than 5-7% of the blue chips were bought and sold at the market;


- the structure of ownership within a corporation should be relatively clear and should remain fixed while in Russia in 1998-1999 the process of ownership rights redistribution has once again intensified (which at the same time provides an incentive for takeovers);


- insufficiency of liquid resources under the conditions of financial crisis.

Nevertheless the first hostile takeovers in Russia date back to mid-1990s (see: Radygin, 1996b). There was a well-known attempt (although it failed) by the group of the Menatep Bank to take over the confectionery factory “Krasny Oktiabr” through the public tender offer in the summer of 1995. There was another well-known case when the holding of Inkombank purchased the controlling interest in the confectionery company “Babayevskoye”. Many largest banks (financial; groups) and portfolio investment funds practiced takeovers of the companies in completely different branches of industry for their subsequent resale to non-residents and strategic investors. In 1997-1998 once again in the food industry there were takeovers of the regional beer  brewing companies by the “Baltika” group as well as takeovers in the pharmaceutical and tobacco industries and in consumer goods production.

One of the interesting examples of the takeover attempt was the conflict of 1977 between RAO “Gazprom” and the group ONEXIMbank – international financial corporation “Renaissance”. The latter was intensively buying up the stocks and hunting for the voting proxies in order to participate in the general meeting of Gazprom’s shareholders. The objective of the group was to get 1 out of 11 seats out the board of directors of Gazprom since at that time it was practically the blocking role (the rest were divided equally between the Gazprom and the state). Nevertheless, this attempted takeover failed and the group had to retreat.

According to some estimates the post-crisis financial situation of 1999-2000 may accelerate the tempo of mergers and takeovers in those sectors of the economy which were ready for it even before the crisis. These are, first of all, food and pharmaceutical industries, ferrous and non-ferrous metals, cellular telephone communications, banking sector (Kaмстра, 1998).

The following specific features of this potential process may be singled out:

- significant stepping up of these developments in the branches where the takeovers do not require serious concentration of financial resources;

- in the takeover policy the major emphasis should be put on these companies which are relatively cheap today and may strengthen the buyers’ independence from the environment;

- high degree of these processes rationalization (as opposed to the general pre-crisis policy of taking over any potentially profitable objects);

- there is a possibility of the increasing number of international merges and takeovers due to the low prices and financial problems of the Russian companies under the financial crisis;

- the continuing opposition of the regional authorities in those cases when the “aggressor” is not connected with the local regional elite;

- appearance of the favorable incentives for the whole branches to streamline the structure of their share capital (under the threat of hostile takeovers).

4. Conclusion

The most general conclusion which can be drawn from this study is that Russia has not become a unique exception from the rules which are valid for the majority of the transition economies. There is no any unique trajectory in this sphere. All more or less typical trends accompanying the emergence of the corporate control and governance model including the problems of the fight for control are in one way or another characteristic for Russia as well. We believe that Russia, all its problems notwithstanding, is among the pioneers and, compared to some other transitional countries, a significant progress has been achieved in Russia in this field.

All the above-mentioned means that in terms of the further objectives in formation and regulation of the national model of the corporate governance a very “simple” idea can be formulated: there are neither “special obstacles” nor “special recipes” for the formation and emergence of such a national model. All the transition economies encounter the majority of these problems. Both the major problems and the mechanisms of their resolution are well known in the international experience. The formation of the national model of the corporate governance presumes that it’s necessary (first of all for the state) “only” to recognize the need for the following requirements (preconditions) to be satisfied:

- understanding of the special role of the state in a transition economy (as a “creative destroyer”);

- understanding of the long duration of this process comparable with the whole transition period;

- need for the political will in order to develop and enforce efficient legislation to “screen” any narrow interests of any group of any type (political, populist, criminal etc.);

- and, finally, the need not for radical interventions but for the daily regulatory operation of a single body capable of pursuing rigid centralized policy.

In many transitional countries the privatization didn’t result in any sizable investments for the enterprises. This means a heavier press on the emerging model of corporate governance, however, in the legislation of many countries the necessary mechanisms are insufficiently developed so far (problem of additional issues, transparency, protection of different categories of shareholders etc.).

At the same time in the majority of these countries at present the “external” mechanisms of the corporate governance do not work (control on the part of the financial market, takeovers, bankruptcies). Such a situation is typical both for the countries with the concentrated ownership and for those with an amorphous (non-transparent) structure of the corporate control. This means that the active control by shareholders (voting) should become the predominant form (as compared to the passive control through the sale of shares). This also creates a special burden for the “external” legislative and “internal” (boards of directors) mechanisms of the corporate control and the problems of enforcement become especially relevant.

It should be noted that the post-crisis  increasing uncertainty (instability)  in the sphere of property rights leads to at least medium-run conservation of non-stable and intermediary type of corporate governance’  model in Russia. In this context there is no current alternative for development of the legal mechanisms of corporate governance and for enforcement in the medium-run period.

The progress in overcoming of many of these problems to a large degree depends on the volumes, efficiency and intensity of the institutional regulation. Sharp stepping up of the activity for the protection of investors’ rights (including infrastructural measures) is necessary under the current conditions of the financial crisis and the new stage in the redistribution of the ownership rights as a crucial factor in restoring the investment attractiveness of the country. It’s obvious that the real effect can be achieved only in conjunction with the other measures of the macroeconomic and institutional character.
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Tables
Table 1. Privatisation results in some countries with the economy in transition

Country
Privatization methods
SOE total assets privatised, %, 1997
Number in 1994-1997 (or share, by the end of 1997, in %)  of medium/ large firms privatised  
Number in 1994-1997 (or share, by the end of 1997, in %) of small firms privatised
Total private sector share  in GDP, %, mid-1998


Main
Secondary





Albania
OS, MEBO
MP1 (interr. in 1997)
Up to 25
71
5600
75

Bulgaria
OS (DS)
MP1
20,0
n.a.
(21,1)
50

Czech Rep.
MP1
OS (DS)
More than 50
1680 (74,2)
n.a.
75

Slovak Rep.
MEBO (DS)
MP1, SF
62,0
1281 (79,4)
n.a.
75

Bosnia and Herzegovina
Uncertain (MP, MEBO, OS, restitutions – mainly in laws) 
n.a.
n.a.
n.a.
35

Croatia
MEBO
SF
Up to 50
1600 (67,5)
n.a.
55

Macedonia
MEBO
DS, SF
Up to 50
(70,8)
55

Slovenia
MEBO
SF, MP, OS, IP
More than 50
(72,0)
55

Hungary
OS (DS)
PC, MEBO
More than 50
1566
(87,7)
80

Poland
MEBO
MP1, OS (DS)
More than 50
(35,7)
n.a.
65

Romania
MEBO
OS (DS)
Up to 50
(28,4)
(95,5)
60

Armenia
MP1
MP2, MEBO
Up to 50
1010 (72,3)
(77,8)
60

Azerbaijan
MP1
DS, MEBO
70% of 3200 enterprises' assets by mid-2000
(71,0)
45

Georgia
MP2
MEBO (DS)
More than 50
876 (73,1)
(93,8)
60

Kazakhstan
MP1
OS (DS)
70
n.a.
(100,0)
55

Kyrgyzstan
MP1
MEBO
Up to 50
(63,8)
60

Estonia
OS (DS)
MEBO, MP
More than 50
(99,0)
(99,6)
70

Latvia
MP1
OS (DS)
38,2
1351
n.a.
60

Lithuania
MP1
MEBO, DS
Up to 50
1034
n.a.
70

Belarus
MEBO
MP
n.a.
(25,5)
20

Moldova
MP2
OS (DS)
Up to 50
1100
n.a.
45

Russia
MP2
OS, MEBO
More than 50
35 000
115 000
70

Ukraine
MP1
MEBO
Up to 25
7800 (72,4)
n.a.
55

Tajikistan
MEBO
MP
Up to 25
(11,3)
(50,0)
30

Turkmenistan
MEBO
DS
n.a.
15
1779
25

Uzbekistan
MEBO
MP, DS, IP
Up to 50
18 264
45

Mongolia
MP
MEBO
n.a.
470 (70,0)
n.a.
n.a.

Abbreviations: MP1 – mass (voucher) privatisation with equal access of all citizens, MP2 - mass (voucher) privatisation with significant concessions to insiders, MEBO – management and employee buy-outs, OS – sale to  the formally outside owners, DS – direct sales, PC – preferencial credit, IP – through insolvency proceedings, SF – transfer of shares to the social funds. Main and secondary privatisation methods indicate the contribution (importance) of the concrete methods to the privatisation of SOE assets. 

Sources: Boehm, ed., 1997; EBRD, 1997,1998; IET, 1998.

Table 2. Changes in the ownership structure,  % of total (Means)


Georgia
Kazakhstan
Kyrgyzstan
Moldova
Russia
Ukraine


1995
1997
1995
1997
1995
1997
1995
1997
1995
1997
1995
1997

Managers
41,5
53,6
23,1
29,4
28,1
34,4
7,2
18,3
25,4
36,3
14,6
46,2

Employees
9,4
10,4
10,7
8,2
38,3
36,4
21,6
19,7
26,0
23,3
23,6
15,3

State
41,0
23,3
34,8
16,1
12,4
5,6
38,6
23,8
23,5
14,7
42,6
15,4

Local Outsiders *
4,9
8,0
23,6
30,2
16,8
18,9
24,7
22,6
23,4
21,5
18,9
17,7

Foreign Outsiders
1,0
2,2
4,4
6,8
2,2
2,3
0,3
2,1
1,6
3,8
0,3
0,9

Individuals
2,0
2,2
3,4
9,3
2,2
2,4
7,6
13,5
0,1
0,4
0,2
4,5

* (incl. Investment funds)
Source: Djankov, 1999.

Table 3. Stock ownership structure in Russian joint-stock companies in 1994-1999 (data obtained in different surveys, %)

(1)
(2)
(3)
(4)


After priv.
1994
1996
1994
1995
1996
1994
1995
1996
1995
1997
1999



1. Insiders, total
66
66
58
62
56
56
65
55
58
58,5
51,6
51,3

- employees
47
44
43
53
43
40
56
39
40
48,5
39,5
36,3

- managers
19
22
12
9
13
16
9
16
18
10
12,1
15

- collective trust
-
-
3
-
-

-
-
-
-  
-
-

2. Outsiders, total
10
16
33
21
33
34
22
33
33,6
31,7
41,3
45,3

2.1. Juridical persons 


23
11
21
25
-
23
24,52
20,7
23,6
22,8

- banks
-
-
2
-
1,5
-
-
1
1,6
1,6
1,2
1,7

- investment funds
3
5
5
-
6
-
-
6
5
7,2
4
5,2

- suppliers, buyers, other firms
-
-
3
-
3
-
-
5
3
8,1
12,9
11,8

- holdings and FIGs
-
-
3
-
1
-
-
1
2,6
3,5
4,9
3,4

- others
-
-
10
-
9,5
-
-
10
12,32
0,3
0,6
0,7

2.2. Individuals 
3
6
8
10
11
9
-
9
6
9,6
13,2
15,6

2.3. Foreign investors
-
-
2
-
1
-
-
1
1,6
1,7
5,1
7,6

3. State
20
12
9
17
11
10
13
13
9
9,5
6,5
2,7

Total*
100
100
100
100
100
100
100
100
100
100 
100
100

(1) -  The survey of 1994 covered 88 privatized enterprises of Moscow, St.Petersburg, Urals and Nizhny Novgorod. The survey of the fourth quarter of 1995-first quarter of 1996 covered 312 privatized enterprises (from 12 branches of industry) of Moscow, St.Petersburg, Urals and Nizhny Novgorod. Collective trust was not mentioned in other surveys for other years as well. The data of the University of Nottingham. Source: Афанасьев, Кузнецов, Фоминых, 1997, с. 87. (2)  - The summary evaluation of the author on the basis of the results of 1994-1996 surveys conducted by the RF State Property Committee (400 enterprises), FCSM and the securities market monitoring group of FCSM (250 and 889 enterprises), IET (174 enterprises) which together covered all the regions of Russia. In the lines “legal persons” and “individuals” the real data on large and small outside shareholders are shown. It should be remembered that in 1994 and 1995 “small shareholders” meant less than 5% of the equity; in 1996 – up to 1% of shares. The figures in the table were calculated as unweighted arithmetic average but the absence of weights should not, presumably, play any significant role since the size of the enterprises in the sample is about comparable (no small and largest companies were included). For more details see: Радыгин, Гутник, Мальгинов, 1995; Radygin, 1996b). (3)  - Surveys of the Blasi group
 of 1994 (143 enterprises), 1995 (172 enterprises), 1996. Sources: ФКЦБ, 1996b; Blasi, Kroumova, Kruse, 1997, p. 193. Data for 1995 differ according to the quarters, here the fourth quarter data are shown: see FCSM, 1996b. (4)  - Surveys of the Russian Economic Barometer in 1995 covered 138 industrial enterprises (conducted upon request of IET), in 1997 – 139 (out of which 46 were present in both surveys), 1999 – the respondents’ forecast. Source: Aukutsionek, Kapeliushnikov, Zhukov, 1998.

* Strictly speaking many of the figures are not consistent from the standpoint of analysis of the annual changes of ownership structure since even the annual data are based on different (in survey (1)) data bases or data bases with little repeated coverage (surveys (2) and (4)). As regards survey (3) there is no exact information about the used annual samples. Nevertheless considerable coincidence of the results for one and the same period in different surveys allows us to draw a conclusion about a high degree of reliability of these figures summarized in the table from the standpoint of the general trends in the changes of ownership of stocks at the large and medium privatized enterprises in Russia. It also important that all the above-mentioned surveys focused mainly on the “typical” Russian industrial enterprises (medium and large) which also allows us to extrapolate (with some reservations) these trends to the whole Russian industry.
Table 4. Standard elements of the corporate law and their presence in some transition economy countries, as of the end of 1996.* 


Russia
Czech Rep.
Hungary
Bulgaria
Poland
Romania

Main legal acts
Civil code (1994),

Law on JSC (1995)
Commercial code (1991)
Law VI on commercial societies (1988)
Commercial law of 1991 and 1994
Commercial code (1934 with amend.)
No data

(1) Clear distribution of decision-making authority
Weak
Exists
Exists
Weak
Exists
Weak

(2) Governance      structure (two-tier, i.e. management and board of directors)
Two-tier if more than 50 share-holders
Always two-tier
Always two-tier
According to share- holders decision
Two-tier  if capital is more than 50mln zloty
According   to share-holders decision

(3) Nomination of directors (necessary number of votes)
More than 50%
More than 50%
More than 50%
More than 50%
n.m. - some directors can be appointed by large share-holders
Compe-tence of the board

(4) Removal of directors
More than 50%
More than 50%
More than 50%
More than 50%
More than 50%
More than 50%

(5) Control over votes (proxies)**
Exists 
Exists
Exists
Exists
Exists 
Exists 

(6) Rules for disclosure of information and audit
Standards  rapidly developing
Low  level
High standards
Low level
High  standards close to EC
Low  level

 (7)  Rights of minority shareholders:







(a) preemptivel right
Exists 
Exists
Exists 
Exists
Exists 
No data    

(b) qualified (or higher) majority during important decisions
75 %
66 %
75 %
2/3 of the chartered capital
 May  be 50% , 2/3, 3/4, 4/5
2/3 of quorum 75% 

(c) takeover rules
Exists 
No
Exists 
No
No data 
No  data

(d) cumulative voting
Exists 
No  data
No  data
No  data
Exists 
No  data

(e) limitations for a number of votes per 1 shareholder
n.m.
May be
May  be
n.m.
May  be
May  be

(f) “independent” directors
Exists
No data
No data
No data
No data
No data

(g) rules for important transactions
Exists
No data
No data
No data
No data
No data

(8) Participation of employees in Supervisory board
n.m.
1/3-1/2, if more than 50 employees 
1/3, if more than 200 employees 
n.m.
n.m.
n.m.

(9)  Minimum quorum for meeting
More  than 50 %
30 %
More  than 50 %
According to the charter
n.m.
50 %

(10) Number of votes per one share
As  a rule 1 
1
Not  limited
1
One  to five
1

(11)  Insider dealing prohibited
Yes 
Yes 
Yes
Yes
Yes
Yes

(12) Enforcement
Weak 
 Weak
Weak 
Weak
Weak 
Weak 

* n.m. - not mentioned in legislation. Data may be obsolete. According to (EBRD,1997), in 1997 a  number of countries have enacted modern company laws (Czech Republic, Estonia, Hungary, Lithuania, Poland, Slovak Republic, Slovenia and Uzbekistan).

** In reality depends upon: (a) rules of excess to shareholders registers and (b) prospects of the formation of depositary system resembling German (where depositary banks vote for shareholders who did not express their opinion on the subjects of agenda). This directly contradicts the rules in USA where such votes are cancelled.

 Sources: RF laws; Bohm A., ed., 1997; Грэй, Хэнсон, 1994; Акционерное общество..., 1995; EBRD, 1998.    

Table 5.Comparative corporate securities market development data, end 1996-end 1997

Czech Rep.
Hungary
Poland
Russia
Romania
Slovenia
Slovakia

Capitalization:

USDbn  /  % GDP
18,1/39
5,3/12
8,4/7
68/11
0,9/2
2,5/15,9
2,2/12

Trading Volume:

USDbn  / % of capitalization
8,4/47
1,6/31
5,4/64
3,0/8
0,5/55
0,7/33
2,3/106

Number of listed shares
1000 tot.

50 liquid
50 (types A and B)
129 (incl. NIFs)
30000 tot.

150 liquid
60 (two tiers)
73
19

Number of securities dealers
460 licensed
98 licensed
50 (incl. 16 banks)
1561
100
42
n.d.

% of trading  on stock exchange market
3
86
n.d.(OTC since 1997)
2
n.d.(BSE andRASDAQ)
100
n.d. (diff. Markets)

Universal Banking
Yes 
Since 1997
Yes 
Yes  with restrict.
No 
Yes 
Yes with restrict.

Central Depository (or Central Clearing and Settlment entity)
Yes
KELER (all clearing and settl. for BSE)
Yes
No
Central Company for clearing and Settl.
Central clearing corp.
Yes

Independent Securities Commission
Since 1998
Integr. office for banking and secu-rities under Go vernment
Since 1991
Since 1993, under President
Yes, under Parlia-ment
Yes
No, control office within MF

Securities Law
Act on securities; Act on stock exchange;  New law (1997)
Law on securities issues and stock exchange (1990)
Law on securities trading and inve-stment trusts (1991)
1996  Law on Securities Market
1994 Securities Law
1994  Law on Securities Market (new will be close to EC)
New (1998)

Insider Laws, Investor Protection, Disclosure and Compliance Regulation
Yes, with weak enforce-ment
Well developed standards (close to IOSCO)
Well developed standards(close to IOSCO)
Yes, with weak enforce-ment
Yes, with weak enforce-ment
standards developed  with weak enforce-ment
Yes, with weak enforce-ment

Source: Thiel, 1998; RF FCSM; countries legislation.

Table 6. Bankruptcies in some transition economy countries


1990
1991
1992
1993
1994
1995
1996
1997
1998

Russia:










Number of bankruptcies filed 
-
-
-
100
240
1108
2618
5810*
12 781*

 Recognized as bankrupt
-
-
-
50
n.d.
n.d.
1035
2600 **
4747**

Czech Rep.:










Number of bankruptcies filed
-
-
350
1098
1816
2393
2990
n.d.
n.d.

Number of bankruptcies completed (***)
-
-
5       (0)
61

(1)
290

(2)
482

(2)
725 

(6)
n.d.
n.d.

Hungary:










Number of bankruptcies filed
-
-
14060
8229
5900
6461
7477
n.d.
n.d.

Number of bankruptcies completed (***)
-
-
1302

(740)
1650

(510)
1241

(90)
2276

(21)
3007

(9)
n.d.
n.d.

Poland:










Number of bankruptcies filed
151
1327
4349
5936
4825
3531
3118
n.d.
n.d.

Number of bankruptcies completed (***)
29

(1)
305

(8)
910

(98)
1048

(179)
1030

(235)
1030 (287)
984

(173)
n.d.
n.d.

* Applications filed with artibration courts
** In 1997 external management was instituted in 850 cases. During the first months of the new law usage (in March-June 1998) 800 applications were submitted (80 were returned). By the beginning of November of 1998 the number of applications grew 10 times (8.000), and arbitration courts appointed 3.000 arbitration managers. In general, according to the figures of the Federal insolvency agency (FIA) in 1998 12.781 applications were filed demanding the pronouncement of debtors as bankrupts including 4.573 cases involving the bankruptcies of industrial enterprises (out of which the monitoring was instituted over 1.462 enterprises, the external managers were appointed in 472 cases, the bankruptcy proceedings were begun in 2.006 cases and in 80 cases the amicable settlement between the creditors and managers was reached).

*** (incl. Reorganisations)
Sources: RF FIA; EBRD, 1997: Комментарий..., 1998.

             � On the problem of poor-defined property rights in transition economies see, for examle, Shleifer,1994.


             � See Hart, 1995. 


� We mean the numerous interpretations of “insiders” and “outsiders” existing in the literature: (a) internal (employees, managers) and external (banks, funds, other corporations) investors of a corporation; (b) from the standpoint of their involvement in the system of inter-corporate ownership (in holdings or in crossownership schemes); (c) from the standpoint of the diffusion of the ownership (insiders as large controlling shareholders and outsiders as the small portfolio shareholders); (d) as “internal executives” and “.”independent” directors in the unitary or two-chamber governing body. Some researchers of the Russian legislation include into the “insiders” category all the board members, members of the collegiate executive body of the company, the person performing the function of single-person executive boy, and majority shareholders who can shape the decisions made by the company.


� In general to compare the progress in the institutional changes in the transition economies as a rule they review privatization (large- and small-scale), legislation (laws, legal authorities, its extensiveness and effectiveness), status of the financial system (financial intermediaries) and the role of the government (World Bank, 1996; EBRD, 1997, 1998), which under certain conditions can be also applied to the evaluation of the corporate governance and control model in the transition economy. The changes in the sphere of ownership are traditionally the core of the institutional changes.


� For comparisons of the different privatization models see: OECD, 1995; Railean, Samson , Eds., 1997; The World Bank, 1996; The World Bank – OECD,1997; EBRD, 1997; Boehm, ed., 1997; IET, 1998 et al.For more details on the first (voucher) stage of the Russian privatization see: Радыгин, 1994; Boyko, Shleifer, Vishny, 1995, Radygin, 1995 a-b; Vassliev, 1995; IET, 1998. For the details on the second (money) stage see: Radygin, 1996a; IET, 1995-1999. 


� We mention the originally realized models (at the first stage of privatization) disregarding of consequent redistribution of the property. It is supposed also, that this model was dominante in concrete country but the combined schemes however were also possible.





� This method  has been applied (in its pure sense)  in other transitional countries only since a middle 90s to sale strategic enterprises and natural monopolies.





�See: Афанасьев М., П.Кузнецов, А.Фоминых (1997); ИМЭМО и др., 1999;; Клепач А.,  П.Кузнецов, П.Крючкова (1996); Леонтьевский центр (1996); Радыгин А., В.Гутник, Г.Мальгинов (1995); Энтов Р.М., 1999; Aukutsionek S., R.Kapeliushnikov, V.Zhukov (1998); Blasi J., M.Kroumova, D.Kruse (1997); Carlin W., S.Fries, M.Schaffer, P.Seabright (1999); Classens S., S.Djankov, G.Pohl (1997); Djankov S. (1999); Earl J., S.Estrin, L.Leshchenko (1995); Frydman R, Ch.W.Gray, M.Hessel, A.Rapaczynski (1997); Pohl G., R.E.Anderson, S.Classens, S.Djankov (1997); Radygin A., Entov  R. (1999) et al.





� Direct analogy to an evaluation of the American ESOP schemes as method of self-protection of the managers from hostile takeovers (Williamson, 1985) here arises.





� For details see: Radygin, 1999.


� Among  a few studies which are not detecting stable correlation between ownership structure and corporate performance/intensity of restructuring  (the study was conducted on the russian enterprises), it is possible to indicate: Linz, Krueger, 1998. 





� Of course certain limitations of this study should be taken into account: in each country only 5 or 10 companies with the largest capitalization were analyzed, only nominal ownership of shares was considered and not all the mechanisms of control taken together, etc.


� See, for example: Corporate governance: the shareholders, directors and employees of joint-stock company. M., 1996; Ýíòîâ, 1999; Andreff, 1995,1996; Charkham, 1994; Clark, 1986; Monks, Minow, 1995; Prentice, Holland, 1993; Wouters, 1973.





17 Contribution of this factor to the sharp decrease of the market capitalization in 1998 is estimated to be between 30% (FCSM of Russia) and 100% (Brunswick Warburg) although it’s obvious that such estimates are very artificial.


18 In reality this was, in essence, a psychological factor because it was not realistic to expect that the foreigners’ share can be legally brought down to the required level. There is only one legal way to decrease this share – to have an additional issue which becomes possible only after the decision of the general meeting (foreigners have the blocking interest, government – controlling), after that the issue is to be registered with FCSM which has to right to refuse to do so in accordance with the RF Civil Code. According to some data by February of 1999 the share of foreign investors increased to 33% which was explained by the expectations (apparently mistaken) that the prohibitive quota would be cancelled and the stock prices of the company’s share would significantly increase.


20 For more details see ФКЦБ, 1997, 1998, 1999; Radygin, 1998, 1999; ИЭППП/IET, 1998.





23 According to the Single State Register of the enterprises and organizations of all forms of ownership the number of the registered businesses in Russia as of January 1, 1999 (including affiliates and removed subdivisions) was about 2.7 mln units including more than 1.6 mln joint-stock companies and partnerships (RF Goskomstat, 1999).


24 For the detailed descriptions of the different schemes of taking the property away through the appointment of the arbitration managers see: Волков, Гурова, Титов, 1999.


25 At the same time the shares of the oil company itself remained relatively attractive and liquid (for more details see: Ляпина, 1998) which was similar to the number of cases involving full takeover with the withdrawal of shares of the company taken over (Surgutneftegaz), but it’s not typical for the takeovers when the controlling interest only is purchased )oil company SIDANKO which has taken over Chernogorneft, etc.).





