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THE PROSPECTS FOR SELF REGULATION OF FINANCIAL MARKETS:
THE STATE REGULATOR’S INFLUENCE IN ON THE INCREASE
N.Polezhaeva

On 1 September 2013, the Federal Law ‘On the In-
troduc  on of Altera  ons to Some Legisla  ve Acts of 
the Russian Federa  on in Connec  on with the Trans-
fer to the RF CB of the Authority to Regulate, Control 
and Supervise Financial Markets’1 came into eff ect. 
On that day, the powers formerly vested in one fed-
eral body, the Federal Financial Markets Service, were 
transferred to another such body, the Bank of Russia. 

Even before the Federal Law came into force, the 
Bank of Russia had increased the scale of its interfer-
ence in the ac  vity of self-regula  ng organiza  ons 
comprising fi nancial ins  tu  ons2, clearly aiming at 
boos  ng its role as state regulator. It should be noted 
in this connec  on that any substan  al rise in the pow-
ers of state regulator vis-à-vis self-regula  ng organiza-
 ons can have a nega  ve eff ect on the ac  vity of such 

organiza  ons if they are deprived of any of the main 
components of self-regula  on. These components are 
as follows: the right to set standards and guidelines 
for professional (or entrepreneurial) ac  vity, and the 
right to monitor compliance with the said standards 
and guidelines3.

Similar trends can be detected in the Dra   Federal 
Law ‘On Self-Regula  ng Organiza  ons in the Field of 
Financial Markets’4 developed by the Bank of Russia 

1  Federal Law of 23 July 2013, No 251-FZ ‘On the Introduc  on 
of Altera  ons to Some Legisla  ve Acts of the Russian Federa  on 
in Connec  on with the Transfer to the Central Bank of the Russian 
Federa  on of the Authority to Regulate, Control and Supervise Fi-
nancial Markets’ // Sobranie zakonodatel’stva Rossiiskoi Federatsii 
[Collec  on of Legisla  on of the Russian Federa  on], 29 July 2013, 
No 30 (Part I), p. 4084. 
2  Non-credit fi nancial ins  tu  ons and credit ins  tu  ons operat-
ing in the securi  es market. 
3  See item 1, ar  cle 2 of the Federal Law of 1 December 
2007, No 315-FZ ‘On Self-Regula  ng Organiza  ons’ // Sobranie 
zakonodatel’stva Rossiiskoi Federatsii [Collec  on of Legisla  on of 
the Russian Federa  on], 3 December 2007, No 49, p. 6076.
4  See: h  p://www.nfa.ru/docs/zpsro.pdf.

A compara  ve analysis of the exis  ng model of fi nancial market regula  on and the model put forth by the Bank 
of Russia within the framework of the Dra   Federal Law ‘On Self-Regula  ng Organiza  ons in the Field of Finan-
cial Markets’ indicates that the Bank of Russia is crea  ng a new system of regula  ng the ac  vity of self-regulat-
ing organiza  ons opera  ng in Russia’s fi nancial markets, which signifi cantly increases the powers of the state 
regulator. According to the Dra   Law, the state regulator is to become free to unilaterally determine the scope of 
its own par  cipa  on in the regulatory process. The unfe  ered discre  on given to the state regulator may signifi -
cantly undermine the interests of self-regula  ng organiza  ons and their members, because the Dra   Law fails to 
put forth any formal guarantees that the Bank of Russia should indeed permit such organiza  ons to adequately 
par  cipate in the process of se   ng standards and guidelines, or in monitoring the compliance therewith. 

and submi  ed to the RF Government for considera-
 on in 20135.

Similarly to the framework law on self-regula  ng 
organiza  ons adopted in 20076, the CB’s dra   law 
sets some purely general principles of self-regula  on 
in fi nancial markets, irrespec  ve of the type of one or 
other self-regula  ng organiza  on.

It should be noted that, ini  ally, the framework law 
on self-regula  ng had been developed exclusively as a 
law on self-regula  ng organiza  ons opera  ng in fi nan-
cial markets. However, as the framework law’s devel-
opers had failed to coordinate it with the Bank of Rus-
sia and the Federal Financial Markets Service, some 
of Russia’s fi nancial markets were excluded from the 
sphere of applica  on of that law7.

One of the Dra   Law’s key ideas, which actually puts 
at risk the freedom of ac  vity of self-regula  ng organi-
za  ons, is expressed in its provisions that the func  on 
of se   ng standards and guidelines for self-regula  ng 
organiza  ons should be subject to increased legisla-
 ve regula  on, and that the state regulator’s author-

ity with regard to these ma  ers should be expanded 
(Ar  cles 9 and 10). 

The Dra   Law submi  ed by the Bank of Russia re-
quires that self-regula  ng organiza  ons opera  ng in 
fi nancial markets will have to develop and approve 

5  See N. A. Polezhaeva, Pravovoye regulirovanie deiatel’nosty 
smoreguliruemykh organizatsii professional’nykh uchastnikov 
rynka tsennykh bumag [Legal regula  on of the ac  vity of the self-
regula  ng organiza  ons of professional security market par  ci-
pants] // Zakon i pravo [Law and Jus  ce], 2013, No 8, pp. 50—52. 
6  Federal Law of 1 December 2007, No 315-FZ ‘On Self-Regulat-
ing Organiza  ons’.
7  See V. S. Pleskachevsky’s presenta  on delivered on 19 March 
2013 at the Third All-Russian Forum of Self-Regula  ng Organiza-
 ons ‘Self-Regula  on in Russia: The Experience and Prospects of 

Development’ held within the framework of the Russian Business 
Week 2013 (under the aegis of the Russian Union of Industrialists 
and Entrepreneurs). 
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mandatory internal standards for self-regula  ng or-
ganiza  ons, and also to develop, approve and coordi-
nate with the Bank of Russia a set of mandatory basic 
standards uniform for all self-regula  ng organiza  ons 
of the same type.

In order to be granted the status of self-regulat-
ing organiza  on, a not-for-profi t organiza  on will be 
obliged to conform to the basic standards previously 
coordinated with the Bank of Russia. Also, such stand-
ards can become mandatory for all corresponding type 
fi nancial ins  tu  ons irrespec  ve of whether or not 
they are members of the self-regula  ng organiza  on.

The Bank of Russia intends to establish the list of 
internal and basic standards that a self-regula  ng or-
ganiza  on will be obliged to develop and approve, and 
to determine the volume, the content and the form of 
the social rela  onships to be regulated. 

The afore-men  oned standards should conform 
to both Russian legisla  on and the Bank of Russia’s 
norma  ve acts, the provisions of which are as yet un-
known. 

As a rule, exis  ng fi nancial legisla  on1 is silent on 
the issue of the state regulator’s par  cipa  on the pro-
cess of developing and se   ng the afore-men  oned 
standards and guidelines, thus leaving these processes 
to the discre  on of the organiza  ons themselves. 

It should be said that those par  cipants in self-regu-
la  on that take part in the development of at least 
some of the standards and guidelines follow them 
more willingly than the standards and guidelines im-
posed on them from above. 

Thus, for example, the model of self-regula  on that 
operated in the US securi  es market prior to 2007 was 
characterized by the co-existence of two major self-
regula  ng organiza  ons: the New York Stock Exchange 

1  Federal Law of 22 April 1996, No 39-FZ ‘On the Securi  es Mar-
ket’ // Sobranie zakonodatel’stva Rossiiskoi Federatsii [Collec  on 
of Legisla  on of the Russian Federa  on], No 17, 22 April 1996, p. 
1918; Federal Law of 29 November 2001 ‘On Investment Funds’ 
// Sobranie zakonodatel’stva Rossiiskoi Federatsii [Collec  on of 
Legisla  on of the Russian Federa  on], 3 December 2001, No 49, 
p. 4562; Federal Law of 7 May 1988, No 75-FZ ‘On Non-Govern-
mental Pension Funds’ // Sobranie zakonodatel’stva Rossiiskoi Fed-
eratsii [Collec  on of Legisla  on of the Russian Federa  on], No 19, 
11 May 1998, p. 2071; RF Law of 27 November 1992, No 4015-1 
‘On the Organiza  on of Insurance Aff airs in the Russian Federa  on’ 
// Rossiiskaia Gazeta [The Russian Gaze  e], No 6, 12 January 1993; 
Federal Law of 30 December 2004, No 215-FZ ‘On Housing Savings 
Coopera  ves’ // Sobranie zakonodatel’stva Rossiiskoi Fede ratsii 
[Collec  on of Legisla  on of the Russian Federa  on], 3 January 
2005, No 1 (Part 1), p. 41; Federal Law of 18 July 2009, No 190-
FZ ‘On Credit Coopera  on’ // Sobranie zakonodatel’stva Rossiiskoi 
Federatsii [Collec  on of Legisla  on of the Russian Fede ra  on], 
20 July 2009, No 29, p. 3627; Federal Law of 2 July 2010, No 151-
FZ ‘On Micro-Financial Ac  vity and Micro-Financial Ins  tu  ons’ // 
Sobranie zakonodatel’stva Rossiiskoi Federatsii [Collec  on of Legis-
la  on of the Russian Federa  on], 5 July 2010, No 27, p. 3435.

(NYSE) and the Na  onal Associa  on of Securi  es Deal-
ers, Inc. (NASD). 

The NYSE was established at market par  cipants’ 
own ini  a  ve. They also set standards and guidelines 
for their own ac  vi  es. As NYSE members cared about 
the reputa  on of their organiza  on, their services 
were in greater demand among securi  es owners and 
other clients than those provided by the NASD. 

By contrast, the NASD was created with the ac  ve 
par  cipa  on of the State (the Maloney Act of 1938), 
and its members did not take part in the development 
of standards and guidelines. Standards and rules, usu-
ally referring to the norma  ve acts of the state regula-
tor, were mutually agreed upon by the management of 
the self-regula  ng organiza  on and the state regula-
tor. Thus, the NASD was deprived of one of the most 
important advantages of self-regula  on – par  cipa-
 on in the development of standards and guidelines, 

so helpful in ge   ng to a higher level of observance 
with those standards and guidelines. 

If the above provisions of the Bank of Russia’s Dra   
Law should indeed come into force, safe-regula  ng or-
ganiza  ons may easily fi nd themselves in a situa  on 
similar to that of the NASD, which then will further be 
aggravated by the fact that the state regulator will ap-
parently have the right to decide whether or not the 
candidacy of a person nominated to head one or other 
self-regula  ng organiza  on should be accepted (this is 
discussed in more detail later in our overview). 

The second idea of the Bank of Russia’s Dra   Law 
that can harm the interests of self-regula  ng organiza-
 ons opera  ng in fi nancial markets and, correspond-

ingly, the interests of their members, is the idea that 
the supervisory func  on of those organiza  ons should 
be curbed.

Apart from the two afore-men  oned components 
of self-regula  on (the func  on of se   ng of standards 
and guidelines for self-regula  ng organiza  ons and the 
func  on of supervision over the observance thereof2), 
the Bank of Russia has established a third component 
– supervision over the observance of the federal laws 
which regulate fi nancial market ac  vi  es, norma  ve 
legal acts of the Russian Federa  on, and norma  ve le-
gal acts issued by the Bank of Russia (Ar  cles 6 and 7).

It should be noted that, at present, the cons  tuent 
documents of some self-regula  ng organiza  ons spec-
ify that one of their powers is to supervise the ac  vity 
of their members3.

2  In the dra   federal law submi  ed by the Bank of Russia, this 
component is referred to as monitoring the observance of stand-
ards, guidelines and the Federal Law ‘On Self-Regula  ng Organiza-
 ons in the Field of Financial Markets’. 

3  See, for example, sub-item ‘e’ of item 2.1 of the Charter of the 
Na  onal Associa  on of Stock Market Par  cipants and paragraph 4, 
item 2.2 of the Charter of Registars, Transfer Agents and Depositories.



THE PROSPECTS FOR SELF-REGULATION OF FINANCIAL MARKETS

39

However, while proposing to legisla  vely establish 
this addi  onal component of self-regula  on, the Bank 
of Russia at the same  me s  pulates that a self-regu-
la  ng organiza  on should have the right to supervise 
the ac  vity of its members only if the correspond-
ing powers have been delegated to it by the Bank of 
Russia. The procedure for delega  ng the afore-said 
powers, as well as the reasons and the procedure for 
their cancella  on, is to be established by the Bank of 
Russia on an individual basis for each of the types of 
self-regula  ng organiza  ons (the powers delegated to 
same-type organiza  ons should be absolutely equal). 
The fact of the supervisory powers being delegated to 
self-regula  ng organiza  ons should not imply that the 
Bank of Russia itself has lost such powers. 

In the event when the Bank of Russia has delegated 
to a self-regula  ng organiza  on the powers to receive 
accoun  ng and other reports from its members; to 
conduct personnel cer  fi ca  on with regard to its CE-
Os, members and personnel; and to par  cipate – via 
its representa  ves – in the supervision of the ac  vity 
of its members, carried out by the Bank of Russia and 
state authori  es, these func  ons should also be per-
formed by the afore-said self-regula  ng organiza  on.

Thus the Bank of Russia intends to create a new sys-
tem for regula  ng the ac  vity of self-regula  ng organi-
za  ons in the fi eld of fi nancial markets, the upshot of 
which will be a signifi cantly increased role of the state 
regulator. According to the Dra   Law, the state regula-
tor will then be free to unilaterally determine the scope 
of its own par  cipa  on in the regulatory process. The 
unfe  ered discre  on given to the state regulator may 
signifi cantly undermine the interests of self-regula  ng 
organiza  ons and their members, because the Dra   
Law lacks any formal guarantee that the Bank of Russia 
should permit such organiza  ons to adequately par  c-
ipate in the process of se   ng standards and guidelines 
or in monitoring compliance therewith.  

Unlike the exis  ng model of self-regula  on in the 
fi eld of fi nancial markets, which implies that self-regu-
la  ng organiza  ons should be voluntary associa  ons, 
the Dra   Law submi  ed by the Bank of Russia s  pu-
lates that membership in such organiza  ons should be 
mandatory (Ar  cle 11).

At the same  me, the Dra   Law does not eliminate 
the licensing of ac  vity, although the licensing of ac  v-
ity makes sense only when membership in a self-regu-
la  ng organiza  on is voluntary. 

According to Ar  cle 4 of the Dra   Law, the following 
types of self-regula  ng organiza  ons can be created 
in the fi eld of fi nancial markets: (1) SROs of brokers; 
(2) SROs of dealers; (3) SROs of managers; (4) SROs of 
depositories; (5) SROs of registars; (6) SROs of joint-
stock investment funds, mutual funds, investment 

funds’ asset managers and non-governmental pension 
funds; (7) SROs of specialized depositories; (8) SROs of 
non-governmental pension funds; (9) SROs of the fol-
lowing insurance subjects: insurance organiza  ons, in-
surance brokers, mutual insurance socie  es; (10) SROs 
of micro-fi nancial organiza  ons; (11) SROs of credit co-
opera  ves; (12) SROs of housing savings coopera  ves; 
(13) SROs of credit history bureaus1.

At present, mandatory membership is established 
only for credit coopera  ves, with the excep  on of 
secon d-level coopera  ves2.

Maybe, the Bank of Russia’s proposal to the ef-
fect that membership in self-regula  ng organiza  ons 
opera  ng in the fi eld of fi nancial markets should be 
made mandatory was mo  vated by the Bank’s desire 
to safeguard the interests of securi  es owners and 
other clients of fi nancial ins  tu  ons, because this 
measure is designed to make it possible to establish 
addi  onal control over the ac  vity of such organiza-
 ons. However, past experience indicates that some-
 mes such mandatory double control (licensing and 

self-regula  on), if introduced in conjunc  on with the 
extended powers of the state regulator, may not nec-
essarily be in the best interests of fi nancial ins  tu  on 
clients. 

It goes without saying that fi nancial ins  tu  on cli-
ents are interested not only in the security of their in-
terests, but also – and primarily – in obtaining some 
profi t. The simultaneous presence of several voluntary 
self-regula  ng organiza  ons promotes compe   on 
and is conduc  ve to establishing be  er standards and 
guidelines, intended to be more a  rac  ve to poten  al 
clients. In such a situa  on, poten  al clients are able 
to pick and choose among the diff ering fi nancial in-
s  tu  ons – members of one or other self-regula  ng 
organiza  on.

The Dra   Law also s  pulates that, in order to get 
registered, a self-regula  ng organiza  on uni  ng fi nan-
cial ins  tu  ons of the same type should comprise at 
least 30% of the total number of fi nancial ins  tu  ons 
engaged in that type of ac  vity, not coun  ng its associ-
ated members3. 

1 Federal Law of 30 December 2004, No 218-FZ ‘On Credit His-
tories’ (see Sobranie zakonodatel’stva Rossiiskoi Federatsii [Collec-
 on of Legisla  on of the Russian Federa  on], 3 January 2005, No 1 

(Part 1), p. 44) does not envisage the establishment of self-regulat-
ing organiza  ons of credit history bureaus. However, this does not 
imply that such organiza  ons may not be established in accordance 
with the 2007 framework Law ‘On Self-Regula  ng Organiza  ons. 
2  Item 1 of Ar  cle 35 of Federal Law of 18 July 2009, No 190-
FZ ‘On Credit Coopera  on’ // Sobranie zakonodatel’stva Rossiiskoi 
Federatsii [Collec  on of Legisla  on of the Russian Federa  on], 
20 July 2009, No 29, p. 3627.
3  On associated membership, see Ar  cle 15 of the Bank of Rus-
sia’s Dra   Law.
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According to the Dra   Law, a fi nancial ins  tu  on 
should be endowed with the right to be a member of 
only one self-regula  ng organiza  on of one or other 
specifi c type. If a fi nancial ins  tu  on is engaged in 
diff erent types of ac  vity, it should have the right to 
become a member of several self-regula  ng organiza-
 ons of diff erent types, or of a self-regula  ng organi-

za  on comprising several self-regula  ng organiza  ons 
of diff erent types. In the la  er case, a self-regula  ng 
organiza  on can be established, provided that it will 
comprise no less than 30% of the total number of fi -
nancial ins  tu  ons engaged in each type of ac  vity. 

Therefore, this provision of the Dra   Law eff ec  vely 
means that the number of same-type self-regula  ng 
organiza  on should be limited to three. 

At present, the exis  ng framework rule s  pulates 
that, in order to be granted the status of self-regula  ng 
organiza  on, a not-for-profi t organiza  on should com-
prise no less than one hundred subjects of specifi c pro-
fessional ac  vity (or no less than twenty-fi ve subjects 
of entrepreneurial ac  vity), unless otherwise provided 
by federal legisla  on1. The laws regula  ng the ac   vity 
of those self-regula  ng organiza  ons in the fi eld of 
fi nancial markets, to which the 2007 framework Law 
on Self-Regula  ng Organiza  ons does not apply (SROs 
of pension funds and the organiza  ons contracted 
by them to manage pension accounts; SROs of asset 
mana gers; SROs of housing savings coopera  ves), do 
not specify the minimum required number of mem-
bers for a self-regula  ng organiza  on to be registered. 
The only excep  on is represented by self-regula  ng 
organiza  ons of professional securi  es market par  ci-
pants (the minimum required number of members is 
ten). Thus, at present the number of same-type self-
regula  ng organiza  ons is not limited by law. 

Also, the Bank of Russia intends to introduce a 
procedure whereby it will have the right to decide 
whether or not the head of a self-regula  ng organiza-
 on meets the established professional qualifi ca  on 

requirements. Furthermore, the Da   Law s  pulates 
that the Bank of Russia should have the right to decide 
whether or not the candidacy of a person nominated 

1  Sub-item 1, Item 3 of Ar  cle 3 of Federal Law of 1 December 
2007, No 315-FZ ‘On Self-Regula  ng Organiza  ons’.

to become head one or other self-regula  ng organiza-
 on should be accepted (Ar  cle 29).  

At present, the issue of appoin  ng and dismissing 
the head of a self-regula  ng organiza  on belongs to 
the competence of the corresponding body of that or-
ganiza  on. 

The Dra   Law establishes t hat the heads of self-
regula  ng organiza  ons (or other persons represent-
ing their interests) and the council of self-regula  ng 
organiza  ons (in the person of its chairperson), which 
they have the right to create, selec  ng it from the 
ranks of their CEOs, should be en  tled to represent, 
on a consulta  ve basis, the interests of the said self-
regula  ng organiza  ons to the Bank of Russia. 

However, according to the Dra   Law, all the rights 
and du  es of the afore-said representa  ves to the 
Bank of Russia, including issues pertaining to the 
subject of ac  vity of the self-regula  ng organiza  ons 
whose interests they represent, should be determined 
by the Bank of Russia (Ar  cle 35).

Representa  on of its members interests vis-à-vis 
the RF federal authori  es, bodies of state authority of 
Russian Federa  on subjects and local self-government 
bodies is one of the main func  ons of any self-regulat-
ing organiza  on. Therefore, the state regulator’s par-
 cipa  on in appoin  ng representa  ves of the interests 

of the organiza  ons supervised by the said regulator, 
in this case the heads of self-regula  ng organiza  ons, 
may turn out to be harmful to the interests of such 
organiza  ons. 

As far as the current situa  on of self-regula  ng en-
terprises is concerned, the following observa  ons may 
be off ered. One can say that, so far, the appointment 
of a new state regulator has had no eff ect on the pro-
cedure for regula  ng the ac  vity of self-regula  ng or-
ganiza  ons in the fi eld of fi nancial markets. Financial 
market par  cipants con  nue to enjoy signifi cant inde-
pendence in regula  ng their own ac  vity. 

However, if the Bank of Russia’s Dra   Law ‘On Self-
Regula  ng Organiza  ons in the Field of Financial Mar-
kets’ is enacted into law, the infl uence of the state 
regulator and the load on fi nancial market par  cipants 
(fi nancial ins  tu  ons) will sharply increase. Moreover, 
it is not impossible that the very essence of self-regu-
la  ng organiza  ons will disappear into thin air, in spite 
of the preserva  on of their formal status.


